
Before Mr. Justice Lindsaij and Mr. Justice Kanhaiya Lai.
M a v  2 5  NIHAL SINGH and a n o th e e  (D efe n d a n ts)  v .  PATEH CHAND and

ANOTHER (Plaintiffs).*
Specific relief— Suit by purchaser deprived of property in conse(imnce of a 

decree for specific performance, to recover consideration money from 
successful plaintiffs—Bquitable relief—Privity of contract.

B agreed to sell certain property to N and D with the object of 
paying off a. decree held against him by S. The terms of the sale were that 
Us. 100 was to be paid as earnest money, Ks. 200 in cash, and Hs. 2,600 
was to be paid to the decree-holder.

Thereafter B, instead of carrying out this agreement, sold the property 
in question to S himself for Us. 3,SOU, of which Es. 3,034-6 were credited 
in payraent of the decree, satisfaction of whidi was entered up, and the 
balance was paid in cash to the vendor.
 ̂ N and D then sued B and S for specific performance of the agreement 
to sell to them, and on appeal obtained a decree from the High Court, in 
pursuance of which a conveyance was executed and S lost possession of the 
property.

The surviving brothers of S) who had died meanwhile, then sued N 
and D to recover from them the sum of Ks. 3,034-6, the part of the considera­
tion for the sale to S which had been apphed in satisfaction of his decree :

Held that the auit would lie, and the plaintiffs were entitled to recover, 
but only to the extent of Bs. 2,600, the amount which, under the original 
agreement between 3  and the defendants, was declared payable to the 
decree-holder S-

Debnarayan Duit Chunilal Ghose (1) referred to.
T h e  fa cts  o f th is  ca se  are fu lly  set fo r th  in  th e  ju d g m e n t  

o f  th e  C ou rt.
D r . Kailas Nath K atfu , fo r  th e  ap pe lla n ts.

M u n sh i Girdharilal Agarwala, fo r  th e re sp on d en ts .

L in d s a y  an d  K a n h a iia  L a l , J J .  :— T h is  case  h as  b e e n  
argued  at con s id erab le  len g th  b e fo re  u s  b u t w e  h a v e  c o m e  to  
th e  co n c lu s io n  that th e  d ecree  o f  th e  low er  c o u r t  o u g h t  to

: T h e  the: re co v e ry  o f  a su m  o f
B s . 3 ,0 84 -6  alleged t o  be  due fr o m  the first tw o  d e fe n d a n ts /  
K u iiw a r  N ih a l S in gh  a n d  K u n w a r  D w a rk a  S in g h . T h e  p la in ­
tiffs  in  th e  suit w ere  F a te h  G hand and H ir a  L a i ,  w h o  
a d m itted ly  are th e  broth ers and su rvivors o f  one S ew a  B a m .

I t  is  n ecessary  to  set ou t in  som e detail the earliei" h is to ry  
o f  th is case. Sew a E arn  h ad  o b ta in e d  in  the y ea r  1908  a 
sim p le  m o n e y  decree against a  iu d g m e n t-d e b to r , n a m e d  
Ivunw ar .B h a w a n i S in g h , w h o  is im p lead ed  in  th e  p re se n t su it • 
as d e fen d an t N o . 3.
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Second Appeal No. 383 of 1921, from a decree of Shekhar Nath 
Banerji, District Judge of Maiupuri, dated the 14th of Deceinber, 1920 
con’firming a decree of Kaghunatfi Prasad, Subordinate Judffe of MainDUri. 
dated the 2nd of April, m O . ^  i

(1) (1913) I. L . B ., il  Oalo., 137.



In  execution of that decree Sewa Earn attached certain 1922
immovable property on the allegation that it belonged to his 
. T T 1 , N ih a l  S in gh
] llQ^DQ.ClXtj-QGDtOl*.

This attachment produced an objection on the part o f Fateh
Bhawani Singh’s w ife, Musammat Durga Kunwar, who put 
forward the plea that the property had been transferred to her.

This objection o f Musammat Durga Kunwar was allowed.
Thereafter Sewa Eam  brought a declaratory suit for the 
purpose of establishing that the property which, he had got 
attached was, in fact, the property o f his judgm ent-debtor.
Sewa Bam  won this case and, thereafter, began execution 
proceedings.

M eanwhile, on the 19th of February, 1910, Bhawani 
Singh entered into an agreement with Kihal Singh and 
Dwarka Singh to sell to them  certain zamindari property, his 
object being to pay off the decree which was outstanding in 
favour of Sewa Ram .

There can be no question that by this agreement 
Bhawani Singh undertook to sell the property to M h a l Singh 
and Dwarka Singh for a sum o f Rs. 2,900, Rs. 100 was given 
as earnest m oney, E s. 200 was paid in cash, and the balance 
of Es. 2,600 was left with the purchasers for paym ent to Sewa 
Ram  in satisfaction o f  his decree.

This sale, however, was not carried out, and on the 7th 
of June, 1910 Sewa Earn, the decree-holder, him self got a 
sale deed from  the judgm ent-debtors, Bhawani Singh and his 
w ife, Durga Kunwar. The consideration o f this deed was a 
sum of Es. 3,300. Out of this Es. 3,034-6 were appropriated 
by Sewa Eam  in satisfaction of his decree. Sewa Bam  
certified satisfaction to the court. The rest o f the m oney was 
paid to the vendor in cash.

iPoIlowing on this, in the year 1912, M h a l Singh and 
Dwarka Singh brought a suit for specific performance of the 
contract for conveyance which had been executed in their 
favour on the 19th o f  February, 1910. They lost/ this suit in  
both the courts below , but in second appeal this H igh Court 
gave, a decree directing that specific performance of the con­
tract to sell should be enforced. It was direGted by this Court 
that Sewa Earn, the subsequent purchaser, and Bhawani Singh 
should join  in  executing a conveyance in favour o f the success­
ful plaintiffs j Nihal Singh and Dwarka Singh, and that con ­
veyance was ultimately executed on behalf of Sewa Eaiii and
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J922 Bhawani Singh by the learned Subordinate Judge of M ainpari;
The terms embodied in this conveyance were the terms which
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NiHAb̂ SisGH been agreed upon by the parties to the contract o f the 19th 
F a t e h  of February, 1910. A fter this conveyance had been executed 

by the Court in  favour of Nibal Singh and Dwarka Singh, 
Sewa Earn lost possession of the property, and now we have 
this present suit brought by the survivors in interest of Sewa 
Ram  to recover from Nihal Singh and Dwarka Singh a sum 
of Es. 3,034-6, that being the amount which under the sale- 
deed executed in favour of Sewa Earn was appropriated in 
satisfaction of Sewa R am ’ s decree.

The suit was contested on every imaginable ground. The 
main plea with which we are concerned was that there was 
no privity of contract between Nihal Singh and Dwarka Singh 
on the one side and the plaintiffs or their predecessor on thd 
other. G-reat reliance was placed upon the fact that Sewa 
Ram  was a stranger to the contract of the 19th o f February, 
1910 and it was pleaded that being a stranger to that contract, 
neither he nor his successors were entitled to sue for the 
purpose o f enforcing any covenant entered into between the 
defendants and their vendor.

The result has been that both the courts below have 
decreed the claim, though not to the extent to w hich  the 
plaintiffs desired. Both the courts have held that although 
the defendants Nos. 1 and 2 are liable to these plaintiffs; 
they are only liable to the extent o f Es. 2,600, that being the 
amount which under the contract of the 19th of February, 
1910 was le ft -with them  for paym ent to Sewa Earn. Interest 
on this sum to the amourit of Es. 144-11 has been allowed.

I t  has been strongly argued before us that the suit was 
n ot maintainable inasmtiGh as Sewa Ram  was no party to  th e  
contract of the 19th of February, 1910. There can be no doubt 
that the general law is that a stranger to a contract is not 
entitled to sue, but there are cases in which the courts have 
granted relief in favour of a stranger to the contract on 
principles of equity. W e  have been referred to a great many 
cases of various courts ; but we shall content ourselves with 
referring to the case of D ehnam ym  JDutt y. Chunilal GKosq 
(1). There th« whole law on the subject has been lucidly laid 
down in the judgment of Jenk in s, C. J. W e  consider that 
there is a close analogy between the facts of the present case 

{ !)  a s i3 )  I. L . E .. a  Galo., 137.



and the facts of the case with which the Bench of the Calcutta 1922
H igh Court was dealing in the reported case, and we think, 
when all the facts are exam ined, it is not possible to mainta,in v.
the plea that Sewa Earn or his siiccessors-in-interest, the cbI^d 
present plaintiffs, are altogether strangers to the dealings be­
tween Bhawani Singh on the one side and Nilial Singh and 
Dwarka Singh on the other, so as to preclude them from asking 
for the relief which has been asked for in this case. "We start 
with the fact that Sewa Earn was outside the contract of the 
19th o f  February, 1910; but then we have the fact that Sewa 
Earn was impleaded as defendant in the suit for specific 
performance o f that contract which was brought by Nihal 
Singh and Dwarka Singh, and we have the fact that under 
the decree of this Court Sewa Bam and Bhawani Singh were 
both directed to convey the property in dispute to Nihal Singh 
and Dwarka Singh. Further, it is not to be doubted that it 
was the intention o f this Court that this conveyance to be 
executed both by Sewa Bam  and Bhawani Singh was to be 
executed npon the very terms which were embodied in the 
contract o f the 19th of February, 1910 and one of those terms 
was that Nihal Singh and Dwarka Singh were to he liable 
to pay Es. 2,600 to Sewa Bam  in  discharge of the debt owing 
to him  from Bhawani Singh under the decree. In other 
words, although Sewa Bam  was at the outset a stranger to the 
dealings between Bhawani Singh and his purchasers, never­
theless by reason of these subsequent proceedings terminating 
in  a decree for specific performance passed by this Court,
Sewa B am  was brought into a degree of privity with Nihal 
Singh and Dwarka Singh which, in our opinion, justifies us 
in holding that this is a case in which the equitable relief 
ought to be granted as it was granted in the Calcutta case to 
w hich we have referred. There the relief was granted on the 
ground o f certain subsequent dealings between the plaintiff 
and the defendant No. 5, dealings by which the parties were 
brought into a relation of privity, and it  was upon that basis 
that the Calcutta Court considered that the plaintiff was entitl­
ed to equitable relief. Similarly in  the present case we think 
there can be no doubt that in  equity the plaintifEs are entitled 

w hich was awarded to them by the court belowv 
In  our opinion no question arises of res judicata ov o f  the 
application pf section 47 of the Code of Civil Prpcedure. The 
case is to o w  rain^ a straightforward case in which the plain-
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1922 tiffs haxl a cause of action arising out of a decree whicii was
-------------------passed  b y  th is C ou rt fo r  sp ecific  p e r fo rm a n ce  an d  o u t o f  theNihax Bikge  ̂ , p „  j ,7 , j

co n v e y a n ce  -wmch ro llo w e d  u p o n  th a t d ecree .

S and resu lt, th e re fo re , is th a t w e  affirm  th e  d e c is io n  o f  the
co u rt b e lo w  and d ism iss th is  a p p ea l w ith  costs.

Appeal dismissed.
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Before Mr: Justice Lindsay and Mr. Justice Kanhaiija Lai.
2922 D A I ilP  S IN G H  (P la in t i f f )  v . K H U E S H E D  H U S A IN  (D efendant).^

Jtme, 1. Act {Local) No. IV of 1912 (Court of Wards Act), sections 31, 45—Property of
— — r..... .. disqualified proprietor retained after death of oxcner—Position of successor

as to debts i n c u r r e d  by him.
Where, on the death of a ward, the posaessioa of tlae ward’s pioperty 

is still retaiued by the Court of Wards, the ward’s successor is not disquali­
fied from incurring any liability wiiicb might affect the property after ■.the 
debts and liabilities due by the Court of Wards have been discharged.

T h e  fa cts  o f  th is  case su ffic ien tly  ap p ear fr o m  th e  ju d g ­
m e n t  o f  th e  C ou rt.

M r. Nihal Chand Vaish, fo r  th e  ap p ellan t.

M£bulvi Iqbal AHntad, for the respondent.
L iINDSay  an d  Ivanhatya  L a l , J J . :— T h is  a p p ea l arises ou t 

o f  a su it b rou gh t b y  th e  p la in tiff (ap p e lla n t) fo r  th e  re co v e ry
o f  m o n e y  due on  a cco u n t o f  c lo th  su pp lied  to  a n d  m o n e y  b o r ­
row ed  b y  the d efen d an t. T h e  d e fe n ce , so fa r  as it  is  m a teria l 
fo r  th e  pu rpose o f  th is ap p ea l, w as tha,t the d e fe n d a n t w a s , at 
th e tim e  o f  th e a lleged  tra n sa ction s , a w-ard o f  th e  C ou rt o f  
W a r d s  an d , th ere fore , in co m p e te n t  to  en ter in to  a c o n tr a c t ,  to  
m a k e  h im  p ecu n ia rily  liab le  u n d er  section  37 o f  th e  C ou rt o f  
'W ards'''A ct.

T h e  cou rt o f  first in sta n ce   ̂ d^ the c la im  ; b u t  th e  
lo w e r  appella te  co u rt se t aside th e  decree. T h e  v ie w  ta k en  
b y  the cou rt o f  first in stance w as th at the d e fe n d a n t w a s  a 
w ard  as regards th e  p rop erty  w h ich  h e h ad  in h e r ite d  fr o m  
M u sa m m a t A h m a d i B e g a m , b u t w as n o t a w a rd  as rega rds 
th e  p rop erty  w h ich  he o w n ed  in  h is ow n  r ig h t . T h e  lo w e r  
ap pella te  cou rt, h o w e v e r , h eld  th at he w as a. w ard  w ith  re sp e ct 
to  both  th e  p roperties .

I t  appears that M u sa m m a t A h m a d i B e g a m  w as th e  o w n e r  
o f  certa in  p rop erty , th e  su p erin ten d en ce  o f  w h ich  w a s . taJsaii. 
over b y  th e  C ourt o f  W a rd s  on  th e  22nd  o f  A u g u s t , 19 11 . S h e

" Second Appeal K g. 268: of 1921, from a decree of B . E. iSTeave 
District Judge of Meerut, dated the 22nd of December, 1920, reversing a dec- 

pf P. E. Boy, Subordinn.'te"Judge of Meerut, dated the 15th of May, 1920,


