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re turned the plaint for presentation to the proper court. It 
seems to us that the trial court could certainly have returned 
the plaint to the plaintiff on finding that it had no jurisdiction 
to try the suit, but did not do so. In the same way the 
appellate court, w e think, could have done what the trial 
court could have done, and we think under the circumstances 
that this was the proper procedure for the court to have 
adopted. Under the circumstances we allow the appeal and 
direct the learned District Judge to order the plaint to he 
returned to the plaintiff for presentation to the proper court. 
The respondents will get their costs of this appeal.

Appeal allowed.

R a m  J a s  
SlKGH 

V-
Babu

Nandin
SiisaH.

Before Mr. Justice Stuart and Mr. Justice Kanhaiya Lai.
AEJUJ? SINGH (D efen d an t) », MDSAMMAT PAE BATI (P la in t i f f ) .*

Civil Procedure Code (1908), section 144(2)—Suit for damages hy a defendant 
to prior suit—Injury to property by reason of former snit— Cost$ no 
adequate compensatiori.

A dispute between the wido-w of a deceased Hindu and a person who 
alleged that lie was the adopted son of the deceased was referred to 
arbitration. The arbitrator decided, inter alia, that half of the debts owed to 
the deceased should be assigned to the widow and half to the alleged adopted 
son. The latter took proceedings to set aside the award, in v/hich he was 
Enccessfii] in the iirst court, but on appeal the H igh Conrt restored the 
S'vvard. Meanwhile during the period , in which the a-ward, owing to the 
action taken by the alleged adopted son, remained in abeyance, several of 
the debts became time-barred. The widow then sited to recover special 
demages on this account :

Held that the damages incurred were of a special nature and could not 
be compensated by an order for costs alone. The suit was properly brought 
aad was not barred by section 144 of the Gode of Civil Procedure. Quarts 
Hiil Consolidated Gold Mining Go. v. Eyre (1) referred to. MoJiini Mohan 
Misaer x. Siirendra Narayan Singh (2) not folio-wed.

T h e  fa cts  o f  th is  case  are fu lly  stated  in th e  ju d g m e n t  
of th e  C ou rt. .

Munshi Narain Prasad Ashthana and Pandit Shamhhu 
for the appellant.

M r. .4. P. D uhe, for the respondent.
S t u a b t  and K a n h a iy a  L a l , JJ. The facts of the suit 

out of which this appeal arises are these. Ganga Prasad 
Tiwari died in Mainpuri in 1911/ H e M  a widow Musam- 
mat Parbati. Arjun Singh claimed to be his adopted son. 

—MtJsaaBmBt Parbati set up that Arjun Singh was not tlm:

* Second Appeal K’o- 135 of 1921, from a decree of Shekhar Nath ; 
Banerji, District Judge of Mainpiiri, dated the 13th of September, 1920 
confirming a decree of Eagnunath Prasad, : Subordinate Judge of Mainpuri, 
dated the 18th of July, 1918.

(1 ) (1888) L . B ., 1 1  Q. B. D ., 674.
(2) (1914) I . L . E ., Oalc., 850.
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adopted son of Gang a Prasad. On the 8tli of October, 1911 
Musammat Parbati and Arjun Singh executed an agreement 
in writing by which they undertook to refer their disputes 
to  the arbitTation of a certain Dambar L a i. Dam bar Lai 
accepted the arbitration and made an award on the 8th of 
No’vero.ber, 1911 by w hich he awarded a m oiety of the debts 
due to  the deceased to Arjun Singh and the rem aining 
moiety to Musammat Parbati. H e  awarded M usam m at 
Parbati a life interest in other property. Arjun Singh insti
tuted a suit on the 6th o f M ay, 1912 against M usammat 
Parbati for a declaration that the award in question was of 
no effect as against him  and that he was the adopted son 
of Ganga Prasad and the owner o f the entire property left 
by the latter.

The learned Sabordinate Judge of Mainpuri decreed the 
suit in his favour by a judgment o f the 31st o f M arch, 1913 
and Musammat Parbati appealed to the H igh  Court w hich , on 
the 16th of Novem ber, 1915 found that the award was a 
good and binding award and dismissed Arjun Singh ’ s suit.

The present suit has been brought by Musammat 
Parbati against Arjun Singh for damages sustained by her 
in consequence of his suit. The lower appellate court has 
decreed her relief to a certain extent. It has allowed her 
compensation in respect of the bonds which becam e tim e- 
barred between the 31st of M arch, 1913 n,nd the 16th o f 
February, 1915 the period during which she was precluded 
from suing on the bonds owing to  the existence against her 
of the iudgment o f the Subordfinate Judge which was even- 
taally; set aside. Arjim Singh appeals to this Court on a 
prayer that the whole siiit o f Musammat Parbati should stand 
dismissed. Musammat Parbati files cross-objections request
ing that she should be granted relief more than was allowed 
hfei by the lower appellate court.

The first plea taken by Arjun Singh is that no such suit 
as that brought by Musammat Parbati can He. In  support 
of this plea hie learned counsel relies in the main on a deci- 
eion of a Bench of the Calcutta H igh Court in M ohini M ohan  
Misser v. Surendra Narayan Singh (1). The facts in  'that 
ease were that Mohmi Misser had sued Surendra Narayan 
Singh for an injunction restraining the latter from  erecting 
an indigo factory on certain land. A temporary injunction 

(1) C19U) I. L. B., 42 Calc., 650.
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was given to the plaintiff, and finally a mandatory injunction 
was given to him by the trial court. Tliat mandatory in 
junction was set aside by the District Judge but restored by 
the H igh  Court of Calcutta. Their Lordships of the Privy 
Council subsequently decided on appeal that the plaintiff was 
entitled to no relief and dismissed the suit. The defendant 
then sued the plaintiff for damages in  respect of the loss that 
he had undergone ow ing to his inability to carry on the 
indig'o business during the period that he was restrained 
under the orders of the trial court and the H igli Court. The 
B ench decided that no such suit for damages could lie. W e  
regret we are unable to accept the view of the law taken by 
the learned Judges in  deciding that case. Great stress was- 
laid b y  them upon the observations of B o w e n ,  L/. J .j  in 
Quartz Hill Consolidated Gold Mining Co. v. Eijre (1). 
W e  have looked^to the decision of the court of appeal in  that 
case for authority, but we do not interpret the authority o f 
that case as it has been interpreted in the Calcutta case to 
w hich we have referred. W e  find it, on the contrary, to 
support the conclusion that such a suit as this does lie. It 
was laid down therein that the mere failure o f a litigant to 
establish his claim to a rehef in  a civil suit does not 
necessarily— in fact does not usually— give the successful 
party a cause of action for damages simply b y  reaBoil o f Ms 
success. Even if an action has been brought falsely and 
m aliciously and without reasonable ox probable cause, it 
does not follow that the bringing of the action will furnish 
a cause of action in a subsequent suit to the person w ho has 
been used. The first step is to prove special damage, and in 
the absence o f the proof o f special damage no action for 
damages will ordinarily lie. The reasons are shortly that 
the bringing of an ordinary action does not as a natural or 
necessary conclusion involve any injury to  a m an’ s property, 
and, further, that the only costs which the law recognizes 
and for which it w ill compensate him , are the Gosts properly 
incurred in the action itself. For this the successfuh defen
dant has already been compensated. Therefore, as stated 

L . J. , the bringing o f such an action even m ali- 
ciotisly and without reasonable or proba,ble cause ;will not 
ordinarily support a subsequent action for m alicious pro
secution. Bxtt the case is different where the bringing o f an 

(1 ) (1883) L . E  11 Q. B. D .. 674. : ■
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1922 action does as a necessary consequence involve an injury to
Ar 1 property which cannot be compenBated by the grant of costs

in the action, and in that very case, Quartz Hill M ining Go. 
MueImmai ( l ) j  action did lie tor lalsely,
Paebati . maliciously and without reasonable or probable cause pre

senting a petition to wind up a trading com pany.
W hat are the facts here ? Arjun Singh, after a g ree in g  

to have the dispute as to the property with Musarrimat 
Parbati decided by the award of a competent arbitrator, I'e- 
siled after the award bad been made, and instituted a suit 
against Musammat I ’arbati, in consequence of w hich she 
was deprived for a certain period of all right to enforce the 
payment of certain debts due to her deceased husband, with 
the result that their payment in certain instances became 
impossible owing to  the action of the law of limitation.. 
Here is a special damage following as a direct consequence 
of the action of Arjuu Singh. Could M usammat Parbati 
have recovered compensation for this damage by the award
ing to her of costs in the previous proceeding ? W e  are 
satisfied that she could have obtained no com pensation in 
this manner. Could she have obtained that compensation 
under the provisions of section 144 of the Civil Procedure 
Code? W e are of opinion that she could not have obtained 
compensation under that section, for the paym ent o f damages 
in respect of the injury which she had suffered was not pro
perly consequential on the reversal of the Subordinate 
Judge’ s decree by the H igh Court. It has to be noted that 
the Subordinate Judge’ s decree was merely for a declara
tion tlaat a certain award was bad in law and that Arjun 
Singh was the adopted son of Ganga Prasad. The H igh  
Conxt directed that the suit should stand dismissed on the 
ground that the award was a good award and that the ques
tion as to whether Arjun Singh was or was not the adopted 
son of G-anga Prasad did not require to be decided. As a 
result of the dismissal of the suit on appeal and the reversal 
of the decree, the question of the payment o f damages to 
Parbati owing to her incapacity to bring suits from  31st 
March, 1913 to 16th of February, 1915 certainly- d i i  -sot- 
arise. So the provisions of section 144 (1) have no applica
tion. Section 144 (2) reads as follows

“  No s-aii; shall be mstituted for the purpose of obtaining any restitution 
or other relief whicli could be obtained by application under sub-section )lV ”

(1) (1914) I. L , U., 43 Calc., 560.
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W e  ■Qiiderstand this sub-section to  mean that where res
titution cannot be obtained by application under sub-SQction 
(1), as is the case here, there ie no bar to the institution of a 
fcuit. W e  thus find that the relief which has been a’warded 
to Parbati by the lower appellate court could be legally 
awarded to her in a suit of the nature which she brought, 
and w e  find that on the merits she was entitled to that 
relief. This concludes the appeal.

W ith  regard to the cross-objections we are of opim on 
that the lower appellate court has rightly decided the matter 
and that it has given Musammat Parbati ail the relief to 
which she is entitled and that it is not possible to grant her 
any more. !Por the above reasons, we dismiss the appeal and 
the cross-objections. The appellant will pay his costs o f the 
appeal and those of the respondent. The respondent will 
pay her own costs of the cross-objections and those of the 
appellant.

A ppeal dis77iissed.
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Before Mr. Justice Ryves.
EM PEBOE V. U DAI lU J  SINGH.*

(h-iininal Procedure Code, sections 110 and 437—Security to keep the penes—
Further inquiry.

It  is not intended that section 437 of the Code of Criminal Procedure 
should be used for the purpose of having a review of proceedings under 
section 110 of the Code merely because the District Magistrate happens to 
take a different vie-w of the evidence which was before the trying Magistrate 
from that which the trying Magistrate -hiiQBelf took.

T h i s  was an application in revision from  an order 
directing further inquiry into a case under section 110 of the 
€ode  o f Criminal Procedure. The facts of the case 
sufficiently appear from  the judgment of the Court.

H afiz Miishtaq Ahniad^ for the applicant.
The Assistant Governm ent Advocate (M r. 

son), for the Crown.
E y v es , J .-.'— In  this case procee^ngs were 

against IJdai Raj Singh under section 110 o f the Criminal 
^coceduiaJO.ode. The matter was inquired into by  a M agis
trate who heard a large number of witnesses on both sides 
and in a well considered judgment came to the concluMon
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* Criminal Eevision No. 191 of 1-22, from an order of A. 0. Holmes, 
District Magistrate of Jannpur, dated the 7th g! April, 195̂ 2.


