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Before My. Juslice Lindsay and Mr. Justice Kanhaiya Lal.

FAINARAIN PANDE axp orBERs (Prammmirrs) v. BHAGWAN PANDE anp
OTHERS (DrFeNpanTg).®

Hindu Law—Joint Hindu family—>Sale of family property—Legal necessity—
Guestions arising when sale is not supported by legal necessity gs to the
entire consideration.

‘Where the question is whether a sale of joint family property, which
is only in part supported by legal necessity, shall be maintained or set aside.
tke criferion is not whether the bulk of the sale consideration was taken for
legal neceasity, but whether the portion which was not taken for legal
necessity was such » small portion of the whole consideration that it mighi
reasonably be left out of account. Girdharee Lall v. Kantoo Lall (1), Gobind
Singh v. Baldeo Singh (2), Rem Dei Kunwar v. Abu Jafar (3), the Deputy
?‘mnznjs.,ﬂ'o&u{ of Kheri v. Khanjan Singh (4) and Pelaram Roy v. Bagalanand
{(5) referred to.

The facts of this case sufficiently appear from the judg-
ment of the Court.

Munshi Harnandan Prasad, for the appellants.

~ Dr. Surendra Nath Sen, for the respondents.

Lanpsay and Xanvmatva Lan, JJ. :—The plaintiffs in this
case seek to set aside a sale deed of a certain fixed rate tenancy,
which was executed by Richhpal Pande in favour of the
defendants on the 8th of June, 1911. One of the plaintiffs
is. the brother of Richhpal Pande ; the other plaintiffs are his
sons. The allegation of the plaintiffs was that they were
living jointly with Richhpal Pande, that the said property
was  their ancestral property and that Richhpal Pande trans-
ferred the same without any legal necessity. The sale was
made for Rs. 875. The trial court found that Rs. 101 out of
the sale consideration represented the amount taken for legal
necessity, but the lower appellate court held that the amount
taken for legal necessity was Rs. 275-3. The court of first
instance had decreed the claim for possession on payment of
Rs. 101 to the defendants vendees, but the lower appellate
court dismissed the claim in its entirety, observing that
Rs. 275-3 represented the bulk of the sale consideration.

The question in such cases, however, is not whether the
consideration which was taken for legal necessity formed the
bhulk of the consideration, but whether the portion which was

* Second Appeal No. 1165 of 1920, from a decres of A. G. P. Pullan,
District Judge of Benares, dated the Tth of July, 1920 reversing a decree of
~Arhatainad Owais Karney, Addition:]l Munsif of Benares, dated the 26th of

February, 1930.
(1) -(1874) L. R., 1 1. A, 821,
(2) (1908) 1. L. R., 26 All., 830.
(8) (1905) I. L. R., 27 All, 404.
(4 (1907) 11 C. W. N., 474, -~
(6) (1910) 14 C. W. N., 895.
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not taken for legal necessity was such a small portion as might
reasonably be left out of account. In Girdharee Lall v. Kantoo
Lall (1) the sale of a certain ancestral property, effected by
a father for the payment of his debts, was upheld, though a
small part of the consideration was not accounted for. Their
Lordships there observed: ‘‘ There is no suggestion either
that the bond or the decree was obtained benami for the bene-
fit of the father, or merely for the purpose of- enabling the
father to sell the family property and raise money for his own
purpose. There is nothing of the sort suggested and nothing
proved. On the contrary, it was proved that the purchase
money for the estate was paid into the bankers of the fathers
and credit was given to them with the bankers for the amount,
and that the money was applied partly to pay off the decree,
partly to pay off a balance which was due from the fathers to
the bankers, and partly to pay Government revenue, and then
there was some small portion of which the application was not
accounted for. But it is not because there was a small portion
which was not accounted for, that the son, probably at the
instigation of the father, has a right to turn out the bond
fide purchaser who gave value for the estate and to recover
possession of 1t with mesne profits.

The point for determination in each case, therefore, is
whether the portion of the consideration, which was not taken
for legal mecessity, was such a small part as ought not to
be taken into account in determining whether the sale should
be set aside or upheld. It is not always possible for the
manager of & joint Hindu family to sell property exactly for the
amount for which the legal necessity might exist. He might
be able to raise a loan by a mortgage, but it might not always
be possible for him to find a mortgagee willing to take a
mortgage of the property for the amount required, unless the
security given leaves a sufficient margin to cover the principal
and interest that might eventually fall due on the transaction.
In many cases the qale of a portion might be out of the question
and fail to command either a purchaser or its proper value:

The property here sold was a fixed rate tenancy, measur-

ing 2.48 acres and assessed to a small rent, but probably yield-
ing a considerable profit to the family. ’I‘he amount requn‘e&
to meet the legal necessity was only Rs. 275-3, and it is not
possible to say that Richhpal Pande could not have sold g

porhon of the property and raised the money that was required
(') (1874) L. K., 1 1. A., 391 at 999.



VOL. XLIV.] ALLAHABAD SRRIES. 685

for the purpose of meeting the family requivements, and thus
saved the rest of the property for the family use.

In Gobind Singh v. Baldeo Singh (1) and Ram Dei Kun-
war v. Abu Jafar (2) sales have been set aside under similar
circurastances. In Nath Ram v. Kanhaiya Lal (3) the same
question had arisen, and, following the above decisions, the
sale was not upheld as the portion of the consideration for
which no legal necessity had been established, was not such a
trifling amount as could be left out of account. As there
pointed out, it is difficult to decide cases of this nature upon
any fixed arithmetical principle, and the circumstances
established in each case have to be taken into consideration,
with the nature of the property, to determine whether the
amount, which represented the money not taken for legal
necessity, was such a small or trifling sum as might be left out
of account in determining whether the transaction should be
upheld or annulled.

A reference has also been made to the decision in The
Deputy Commissioner of Kheri v. Khanjon Singh (4). In that
case the sale was annulled on payment of the amount for which
the legal necessity was found to have been established. In
Felaram Roy v. Bagalanand (5), stress was laid on the fact
that ** it would manifestly be impossible and possibly preju-
dicial to the interest of the estate, if the widow were held to be
bound in every instance to sell property, for payment of a debt
due from her husband, for exactly the sum due to the
creditor.”” But that difficulty does not exist here, because a
portion of the fixed rate tenancy could at any rate have been
gold in order to raise the amount for which the legal necessity
existed. In the circumstances the entire sale cannot be
upheld.

We allow the appeal accordingly, set aside the decree of
the lower appellate court and give the plaintiffs appellants a
decree for possession of the disputed property on payment of
Rs. 275-8 within six months from this date. In case of pay-
ment, the plaintifis will get their proportionate costs from the
wondhesting defendants in all the courts. If they fail to pay

() (1903) I. L. R., 25 AlL., 980
©) (1905) I. L. R., 27 AlL, 494.
'{8) 8. A. No. 382 of 1919, decided on the 30th of May, 1521.

(4 (1907) 1% C. W. N., 474
(5) (1910) 14 €. W. N., 895.
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the said amount as above directed, the suit shall stand dis-
missed and the contesting defendants will get their costs from
the plaintiffs appellants in all the courts.

Appeal decreed.

Before Mr. Justice Ryves and Mr. Justice Stuart.
RAaM JAS SINGH (Prawntirr) ». BABU NANDAN SINGH Axb oTHERS
(DErENpANTS) AND MUSAMMAT RAJ EALI (Pramwtivr).™
(iril and Revenue Courts—Jurisdiction—Procedure—Revenue Court finding
that plaint does not disclose a couse of action iriable by such court.

Where a Court of Revenue finds that on the facts stated in o plaint
presented to it mo case is disclosed triable by such a court, it should ot
merely dismiss the suit, but should order the plaint to be returned to the
plaintiff for presentation in the proper court.

TaE facts of this case sufficiently appear fromn the judg-
ment of the Court. '

Munshi Harnendan Prasad, for the appellant.

Maulvi Igbal Ahmad, for the respondents.

Ryves and StoarT, JJ. :—This appeal arises out of the
following circumstances :—The plaintifl filed his plaint in
the Revenue Court, heading it as a suit under section 160 of
the Agra Tenancy Act. He then set out in his plaint the
allegations on which he asked for relief from the court. The
Asgsistant Collector of the first class before whom the case
came on for hearing was of opinion that the suit was not
one under section 160 of the Agra Tenancy Act, bal was a
suit for contribution by one judgment-debtor against others
for the excess share which he had paid. He held that he had
o jurisdiction to decide this suit and dismissed it. No
evidence at all was recorded. The plaintiff appealed to the
learned District Judge and the first ground of appeal taken
by him was that, even admitting the fact that the suit was
not cognizable by the Revenue Court, the Revenue Court
ought to have passed an order for the return of the plaint.
The learned District Judge held that he could not decide the
case as there were no materials on the record on which he
could come to a decision. He held that section 197 of
the  Agra Tenancy Act was not mandatory, and under the
circumstances he declined to interfere with the order of the
court below and dismissed the appeal. In second appeal
the plaintiff presses the third ground taken in his metno-
randum of appeal, namely that the court should have
Dist¥ict %ﬁgj J;P%iz;larlgg: gZ%e(f ft&:? zéétlﬁmo? ff'ongﬁﬁzr? flEl}Z-O Géofﬁrx:i‘iﬁ?n;

decree of Salyid Liaqat Husain, Assistant Collestor, Pirst Cl
dated the Tk of September, 1090, et Class of Jamnpur,




