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Bejore Air. Justice Lindsay and Mr. Justice Kanliaiya Lai.
J A IK A E A IN  P A N D E  and othbes (Plaintiffs) t?. BHxiG-W AI^ P A N D B  and 

OTHERS (D ependants).*

Hindu Law—Joint Hindu family—Sale of family 'property—Legal necessity— 
Questions arising wJien sale is not supported by legal neasssity as to tli» 
entire consideration.

Where tlie question is whether a sale of joint family property, which 
is only lu part supported by legal necessity, shall be maintained or aal aside, 
the criterion is not whether the bulk of the sale consideration was taken for 
legal neceasity, but whether the portion which was not taken for legal 
necessity was such a small portion of the whole consideration that it might 
reasonably be left out of account. Girdharee Lall v. Kantoo Lall (1), Gobind 
Singh y. Baldeo Singh (2), Bam Dei Kunwar v. Abu Jafar (3), the Deputy 
Comm is.fioner of Kheri v. Khanjan Singh (4) and Felaram Boy v. Bagalanan£
(5) referred to.

The facts of this case sufficiently appear from  the judg
ment of the Court.

M iinshi Hamandan Prasad, for the appellants.
Dr. Surendra N ath Sen, for the respondents.
L i n d s a y  and K a n h a i y a  L a l ,  JJ, :— The plaintiffs in this 

case seek to set aside a sale deed of a certain fixed rate tenancy, 
which was executed by R ichhpal Pande in  favour o f the 
defendants on the 8tli of June, 1911. One of the plaintiffs 
is, the brother of E ichhpal P a n d e ; the other plaintiffs are his 
sons. The allegation of the plaintiffs was that they were 
living jointly with Bichhpal Pande, that the said property 
was their ancestral property and that Bichhpal Pande trans
ferred the same without any legal necessity. T he sale was 
made for Es. 375. The trial court found that Bs. 101 out o f  
the sale consideration represented the amount taken for legal 
necessity, but the lower appellate court held that the amount 
taken for legal necessity was B s. 275-3. The court o f first 
instance had decreed the claim for possession on paym ent o f  
Es. 101 to the defendants v e n d e e s /b u t the lower appellate 
court dismissed the claim in its entirety, observing that 
Es. 276-3 represented the bulk o f the sale consideration.

T he question in such cases, however, is not whether the 
consideration which was taken for legal necessity formed the 
bulk of the consideration, but whether the portiou w hich was

* Second Appeal No. 1165 of 1920, from a decree of A, G-. P, PuUan, 
District Judge of Benares, dated the 7th_of July, 1920 reversing a decree o f  

Karney, Additionr 1 Munsif of Benares, dated the 26-fch, o f
February, 1990. .

(1 ) (1874) I j. B ., 1 I. A ., 821,
(2) (1903) X  L . E -, 25 All., 830.
(3) a905> I. L . B ., 27 AIL, 494.
(4) (1907) 11 G. W. N., 474.
(5) (1910) 14 0 . W . N ., 895.
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1922 not taken for legal necessity was such a small portion as might 
reasonably be left out of account. In  Girdharee Lall v . Kantoo 
Lall (1) the sale of a certain ancestral property, effected by 
a father for the payment of his debts, was upheld, though a 
small part of the consideration was not accounted for. Their 
Lordships there observed ; ‘ ‘ There is no suggestion either
that the bond or the decree was obtained henami for the bene
fit of the father, or merely for the purpose o f ■ enabling the 
father to sell the family property and raise m oney for his .own 
purpose. There is nothing of the sort suggested and nothing 
proved. On the contrary, it was proved that the purchase 
m oney for the estate was paid into the bankers of the fathers 
and credit was given to them with the bankers for the am ount, 
and that the m oney was applied partly to pay off the decree, 
partly to pay off a balance w hich was due from  the fathers to 
the bankers, and partly to pay Government revenue, and then" 
there was some small portion o f which the application was not 
accounted for. But it is not because there was a small portion 
which ŵ as not accounted for, that the son, probably at the 
instigation of the father, has a right to turn out the bond 
fide purchaser who gave value for the estate and to recover 
possession of it with mesne profits.

The point for determination in each case, therefore, is 
whether the portion of the consideration, which was not taken 
for legal necessity, was such a small part as ought not to 
be taken Into account in determining whether the sale should 
be set aside or upheld. It  is: not always possible for the 
manager of a joint H indu fapaily to  sell property exactly for the 
amount lor which the legal necessity might exist. H e m ight 
be able to raise a loan by a mortgage, but it might not always 
be posBible for him to find a mortgagee willing to take a 
niort  ̂ of the property for the amount required, unless the 
security given leaves a sufficient margin to cover the principal 
and interest that might eventually fall due on the transaction. 
Iii many cases the sale of a portion might be out of the question 
and fail to command either a purchaser or its proper value.

The property here sold was a fixed rate tenancy, measur
ing 2.48 acres and assessed to a small rent, but probably yield
ing a considerable profit to the family. The amount required 
to me el the legal necessity was only Rs. 276-3, and it is not 
possible to say that Eichhpal Pande could not have sold si 

. portion of the property and raised the m oney that was required 
r) (1874) L. B., 1 I. 321 at 332.
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for the purpose of meeting the fam ily requirements, and thus 
saved the rest of the property for the family use.

In  Gohind Singh  v. Baldeo Singh (1) and Ram  D ei Kun~ 
war V. Abu Jafar (2) sales have been set aside under similar 
circumstances. In  Nath Rani Y. Kanhaiya Lai (3) the same 
question had arisen, and, follow ing the above decisions, the 
sale was not upheld as the portion of the consideration for 
winch no legal necessity bad been established, was not such a 
trifling amount as could be left out of account. As there 
pointed out, it is difficult to decide cases o f this nature upon 
any fixed arithmetical principle, and the circumstances 
established in each case have to be taken into consideration, 
with the nature o f the property, to determine whether the 
am ount, which represented the money not taken for legal 
necessity, was such a small or trifling sum as m ight be left out 
o f  account in determining whether the transaction should be 
upheld or annulled.

A reference has also been made to the decision in  The  
D eputy Commissioner of Kheri v. Khanjafi Singh (4). In  that 
case the sale was annulled on paym ent o f the amount for which 
the legal necessity was found to have been established. In  
Felaram  Roy  v . Bagalanand (5), strms was laid on the fact 
that ‘ ‘ it would m anifestly be impossible and possibly preju
dicial to the interest of the estate, i f  the w idow  were held to be 
bound in every instance to sell property, for paym ent o f a debt 
due from  her husband, for exactly the sum due to the 
cred itor.”  But that difficulty does not exist here, because a 
portion of the fixed rate tenancy could at any rate have been 
sold in order to raise the amount for w hich the legal necessity 
existed. In  the circumstances the entire sale cannot be 
upheld.

W© allow the appeal accordingly, set aside the decree of 
the lower appellate court and give the plaintiffs appeHants a 
decree for possession o f the disputed property on paym ent o f  
R s. 275-3 w ithin six m onths from  this date. In  case of pay
m ent, the plaintiffs will get their proportionate costs from  the 

defendants in all the courts. I f  they fail to pay
(1) (1903) I. R.V 25 All., 93Q
(3) (1905) 1. L . B ., 27 AIL, 494.
(3) S. N o. 882 of 1919, decided on the SOiij o f Mar, 19^1.
(4) (1907) 11 G. W . N .,
(5) (WIO) U  e . W . N ., 895.
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1922 the said amount as above directed, the suit shall stand dis
missed and the contesting defendants will get their costs from  
the plaintiffs appellants in all the courts.

Appeal decreed..

Bejore Mr. Justice B yves and M r. Justice Stuart.
EAM  JAS SIN GH  (P la in t i f f )  «. BABU N AND AN SIN G H  akb o th e e s  

(D ependants) and M USAM jVTAT EAJ K A L I (P la in tip f) .*
Civil and Revenue Courts— Jurisdiction— Procedure— Revenue Court finding 

that plaint does not disclose a cause o f action triable by such court.
Where a Court of Eevemie finds that on the facts stated in a plaint 

presented to it do case is disclosed triable by such a court, it should ii')t 
merely dismiss the suit, but should order the plaint to be returned to the  
plaintiff for presentation in the proper court.

T he facts of this case sufficiently appear from  the judg
ment of the Court.

Mmishi Harnandan Prasad, for the appellant.
Maiiivi Iqbal Ahtnad, for the respondents.
B y v b s  and S t u a b t ,  JJ. :—This appeal arises out of the 

following circumHtances :— The plaintiff filed his plaint in 
the Eevenue Court, heading it as a suit under section 160 of 
the Agra Tenancy A ct. He then set out in his plaint the 
allegations on which he asked for relief from the court. Tbo 
Assistant Collector of the first class before w hom  the case 
came on for hearing was of opinion that the suit was not 
one under section 160 of the Agra Tenancy A ct, but was a 
suit for contribution by one judgment-debtor against others 
for the excess share which he had paid. H e held that he bad 
no jurisdiction to decide this suit and di.^3missed it. N o 
evidence at all was recorded. The plaintiff appealed to the 
learned District Judge and the first ground of appeal taken 
by hiin was that, even admitting the fact that the suit was 
not cognizable by the Revenue Court, the Eevenue Court 
ought to have passed an order for the return of the plaint. 
The learned District Judge held that he could not decide the 
case as there were no materials on the record on w hich he 
could come to a decision. H e held that section 197 o f 
the Agra Tenancy Act was not mandatory, and under the 
circumstances he declined to interfere with the order o f the 
court below and dismissed the appeal. In  second appeal 
the plaintiff presses the third ground taken in his Taeiiio- 
randum of appeal, namely that the court should have

. * Second Appeal No. 271 of 1921, from a decree of A. G. P . PuIIan 
Bistfict Judge of Benares, dated the 29th of November, 1920 confirming a 
decree of Saiyid Liaqat Husain, Assistant Collector, 5'irat CIsbb of Jaunnnr 
dated the: 7th of Se.ptember, 1020.


