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1920 court but it does not find favour with us. It is perfectly clear
o that neither the Maharaja nor Amar Na,'th was o tenant of
or Javen  the house in question, nor did they claim through Ramji
Smgm\: Sahai who was the tenant; and, fm‘i;hfsr, there was then no
gmau,  tenancy. There can be ho estoppel against them. The learn-
ed Subordinate Judge has found collusion hetween Ramji
Sahai and Amar Nath., On the facts as he hag found, there
was no collusion at all. In any civeumstances, the ordinary
doctrine which was 1aid down in Tadman v. Henman (1), that
third persons not claiming possession of land under the tenant
are not estopped, has application. The Maharaja and Amar
Nath, whe arve the sole appellants in this case, have every
right to put Surjan Singh to proof of his title. They put him
to proof of his title in the court below and there can be no
doubt as to the fact that he has been unable to establish any
title. The question of the estoppel of Ramji Sahai i§7of no
importance in the decision of this appeal, for he has not
appealed. We, therefore, decree this appeal and divect that
Sarjan Singh’s suit against His Highness the Maharaja of
Jaipur and Pandit Amar Nath stand dismissed and we divect
that Surjan Singh pay his own costs in this appeal and the
costs of the Maharaja of Jaipnr and Pandit Amar Nath in s
courts.

Appeal decreed.

: Before Mr. Justice Stuart and Mr. Juslice Kanhaiya Lal.

1992 MUHAMMAD STLAIMAN (Drrerxpaxt) 0. SAKINA BIBI (PLAINTIFF) AND
May, 12 BAD-ULLAY (DurrNpant).*

- Act No. IV of 1882 (Transfer of Property Act), section 41—O0siensible owner—
Mandger ‘left in eharge of property the owner of which had gone on a
pilgrimage.

Plaintiff, who was the owner of a lhouse in Cawaporc, went on o
pilgrimage to Meccn, leaving the house in charge of an agent. When the
plaintiff had been absent aboub three years, the agent got his own name
‘entered on-the Municipal register in place of the owner, and thereafter sold
the house 8 his own. Plaintiff returned before the expiration of six vears
from her departure and sued {or recovery of possession : :

ITeld that the vendor could not be considered as an ** ostensible owner
within the meaning of section 41 of the Transfer of Property Act, 1882 and
the plaintiff was entitled to a dewree. Joemans Das v. Uma Shanker (2)
Merwanji Muncherfi Car a v. The Secretary of State for India in Couneil (2
and Partap Chand v. Saiyide Bibi (4) veferred to.

¥ Becond Appeal No. 231 of 1821, from o decroe of E. H. Ashworth, -
é)iatricth%dgci _ofP Gaw{rjxposreiJ dgted ttha Qi()th of December, 1920”‘“1’E’v‘@f’éﬁrg-;{-~
ecres of Kashi Prasad, Subordinate Judge of Cawnpor ated ¢ b o
oo ber. 1016, ’ » g pore, dated the 18th of
: (1) (1893) 2 Q. B., 168.

(2) (1914) I, L. R., 86 All., 808,

(8) 1915) 19 C. W. N., 1056.

(4) (1901) T. L. R., 23 All., 449,
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THE facts of this case are fully set forth in the judginent
of the Court.

Dr. §. M. Sulaiman and Dr. Kailas Nath Katju, for the
appellant.

Mr. L. 4. Howard and Mr. B. E. O'Conar, for the
respondents.

Stuart and Kawearya Lan, JJ. :—The dispute in  this
appeal relates to a house situate in Cawnpore city. The
house belonged to Musammat Sakina, the plaintiff respondent.
In the beginning of 1912 she went to Mecca, leaving the house
in charge of a relation of hers named Bad-ullah. Before
leaving for Mecca, she had executed & will by virtue of which
she had bequeathed an interest in that house to Bad-ullsh on
her death. At Bombay she got herself re-married to a person
named Nur Jamal and went with him to Mecea where she
stayed for two years. On her return she went to Delhi where
she stayed with her husband.

Meanwhile an application was made by Bad-ullah to the
Munzcipal Board, Cawnpore, on the 31st of May, 1015 stating
that lie was not aware of the whereabouts of Musaramat
Sakina who had gone on pilgrimage, nor certain whether she
was dead or alive, and praying that the house might be entered
in his name, as be was her only heir.. This application was
granted and the name of Bad-ullah was entered in the Munici-
pal house-tax register in the place of Musammadt Sakina. On
the 30th of September, 1917 he sold the house for Rs. 2,500
to the defendant appellant, and the question for consideration
in this appeal is whether the plaintiff is bound by that sale.
The court of first instance found that the defendant appellant
had takex reasonable care to ascertain the title of Bad-ullah

;wﬂg@’fe takmg a sale deed from him and that he had acted in

good faith and purchased the house for valuable consideration.
The lower appellate court, however, held that Bad-ullah was
not the ostensible owner of the honse with the express or im-
plied consent of Musammat Sakina and the sale was not, there-
fore, binding on her. That finding is challenged here. On the
question as to whether the defendant appellant ma made
_reasounble inquiries before purchasing the property, the finding
of the lower appellate court was that he had done so, and

stress is laid on behalf of the defendant appellant on that

finding as militating against the decree which the lower
appellate court has passed in favour of the plaintiff..
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It appears from the statement of the defendant appellant
himself that he was aware that Musammat Sakina was.
originally the owner of the disputed property. He had as-
certained that fact when he examined the Municipal house-
tax vegister. Had he made a further inquiry, he would have
learnt that the name of Bad-ullah was substituted in her place
by means of an application in which Bad-ullah had admitted
that he was not aware whether Musammat Sakina was dead
or alive. Musamamat Sakina had been absent from Cawnpore
for not more than six years. The defendant appellant states.
that he had made inquiries from certain neigbbours and was
led by them to believe that Bad-ullah was the owner of the
houge, but that inquiry could hardly be treated as sufficient
in view of the fact that he knew that Musammat Sakina was.
the original owner of the house and no satisfactory inforration
was available as to whether she had actually died. The
presumption of death could not have been made before the
lapse of seven years. Bad-ullah was only the manager of her
property, and, as pointed out in the case of Jamna Das v. Uma
Shankar (1), the possession of a manager cannot be treated
us sufficient evidence of ostensible ownership with the consent,
express or implied, of the real proprietor, within the meaning
of section 41 of the Transfer of Property Act. The enfry of
the name of Bad-ullah in the house-tax register was only made
for the purpose of assessmnent and collection of house-tax and
wag not intended for registering title, and as their T.ordships
of the Privy Council say in M ca'wanj'i Muncherji Cama v. The
Sceretary of State for India m Council (2), such an entry is
not always enough to induce a person to think that the person
whoge name was entered was the ploplletm and had a right to
sell the property which was entered in his name. In Partap

« Chand v. Seiyida Bibi (8) & Government official owning zemin-

dari property had caused that zamindari property to be record-
ed in the revenue papers in the names of his young sons and
the latter subsequently sold portions of the property and
wortgaged others. The vendee and the mortgagee had satisfied
themselves that the property had been recorded for some
vears in the names of the soms but had made. uefartker.
inguivies as to whether the property had really belonged to the-
song or not. It was held by this Court that the transferee,.

} (1914) I. L. R., 86 All,, 808.
(2) (1915) 19 €. W. N., 1056.
© 8y (1001) I. T R., 28 All, 442
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though acting in good faith, had not taken reasonable care to
ascertain that the transferor had power to make the transfer.
On the facts found, it cannot, thevefore, be said that the
inquiry made by the defendant appellant was sufficient. In
fact what he bad already learnt was sufficient to put him on
his guard and induce him to make further inquiries before
taking a sale deed from a person who had practically got his
name entered in the Municipal house-tax register either under
some mistaken notion or by fraud. The plaintiff appellant
explains in her statement that she was nnder the impression
that the rent of the house was being utilized in the repairs
of a certain mosque, and no adverse inference can be drawn
from the fact of her having omitted to claim or realize rent
from the person who was in charge of the house whilst she was
away. We do not consider that section 41 of the Transfer
“of Property Act is applicable, and dismiss this appeal with
costs.
Appeal dismissed.

Before Mr, Jusiice Lindsay and Mr. Justice Kanhaiya Lal.
BAIJNATH axp avorasr (Pranrires) oo MUHAMMAD ISMAIL
(D1yrENDANT).*

Act No. XX of 1865 (Religious Endowmenis Act), sections 3 and T—
Powers of committee of management of rveligivus endowments—Lense—
Renswal of lease in favour of another thekadar—Position of tenant of
former thekadar refusing to vacate.

It is competent {o a commitles appointed under the  provisions of
sections 3 and 7 of the Religivus Endowments Aet, 1803, to grant leases of the
immovable property of the trust which such ‘a commitice represents, for a
period of five yeara.

Where one such lease for five years had expired and o fresh leage for
a similar period had been granted to another thekadar, it was held that a
person who was holding over on some kind of an arrangement with the
former lessees was in’ the position of a mere trespasser, and if was not
necessary for the new lessees to sevve him with a formal notice of ejectment.

The facts of this case ave fully set forth in the judgment
of the Court.

Dr. Surendra Nath Sen, Dr. §. M. Sulaiman and Munshi
Baleshwart Prasad, for the appellants. _

Munshi Narain Prasad Ashthana, for the respondent.

Linpsay and Kangaiva Tan, JJ. :(—Wea' have heard
connsel on -hoth sides in this appeal and have come to the
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Gonchision that the judgment of the lower appellate court is

* Second Appeal. Nu. 1255 of 1920, front a decree of 1. K. Johnston,
District Judge of Agra, dated the 11th of September, 1920 ' reversing a decree
of Kauleshar Nath Rai, Judge of the Court of Smull Causes, exercising the
powers of a Subordinate Judge of Agra, dated the 29th of June, 1920,



