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APPELLATE CIVIL.

defore Mr. Justice Lindsay and Mr. Justice Kanhaiya Lal. .
RAM SARUYP (PoaNTirr) v. 1aM LAL avp ormnrs (DuFeNvANTS).*

Adet No. IV of 1882 (Transfer of Property Act), section 101—RMortgage— -

Position of prior mortgagee who has acquired the vights of his mortgagor.

The shield of » subsequent mortgagee who aequires the rights of a prior
mortgagee is essentially different in character from the shield of a mortgagee
who ncquires the rights of the mortgagor. The former can profect himself
£ long as the rights under the earlier mortgage subsist. In the case of the
labter, bis rights as a mortgagee merge in those of the mortgagor, or remain
in suspense, as it were, till they are needed for purposes of defence. So long
uz he retains the rights of the mortgagor, he is not affected by any question
of limitation. Gokaldes Gop.ldas v. Puremmal Premsukhdas. (1), Lazwan
Ganesh v. Mathurabai (2) and Baldeo Prasad v. Uman Shankar {(38) referred
to. Athan Kutti v. Kutianet (4) and Mati-ulleh Khaen v. Bonwari Lal (5)
distinguished. :

TuE facts of this case sufficiently appear from the judg-
ment of the Court.

Dr. Surendra Nath Sen and Munshi Katlas Chendra Mitdl,
for the appellant.

Babu Harendra Krishna Mukerji, for the respondents.

Tawpsay and Kanmarva Tuan, JJ.:—These appeals
arise ont of two suits brought by a subsequent mortgagee for
the recovery of the money due on two simple mortgages.
The claims were resisted by a person who had purchased the
mortgaged property in execution of a simple money decree
due by the mortgagor. That person also held certain prior
mortgages on the same property. He asserted that the
plaintiff was not entitled to sue for the recovery of the money
due on the subsequent incumbrance until he had paid the
money due on the prior mortgages. The first court decreed
the claim without requiring the plaintiff to pay the money
due on the prior mortgages. The view taken by it was thad
the prior mortgages had ceased to subsist and that the
defendant could not set up those mortgages as a shield
" against the claim brought by the subsequent mortgagee.
The lower appellate court, however, held otherwise and
granted a decree to the plaintiff subject to his redeeming
the prior mortgages set up by the defendant respondent.

* Becond Appenl No. 1451 of 1920, from s decree of Abdul.Halim, Sub-

%lj_ig.a&_ludge of Meerut, dated the 9th of September, 1920, modifying a
eeree of Pran Nath Aga, Munsif of Meerut, dated the 29th of April, 1920,

(1) (1884) I. L. R., 10 Cale., 1035.

{2) (1918) I. L. R., 38 Bom., 365..

(8) (1907) I. I.. R., 82 All, 1.

{4) (1916) 87 Indian Cases, 766.
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It is urged on behalf of the plaintiff appellant that the prior

" mortgages had ceased to be subsisting, because no step had

been taken to enforce thein within the period allowed by
law. The mortgagee, however, had purchased the mort-
gaged property in execution of a simple money decree due
by the mortgagor, and it was not open to him to suve for
the recovery of the money due on his prior mortgages after
the rights of the mortgagor had merged in him. Section
101 of the Transfer of Property Act lays down that where
the owner of a charge or other incumbrance on immovable
property is or hecomes absolutely entitled to that property,
the charge or incumbrance shall be extinguished unless he
declares by express words or necessary implication that it
shall continue to subsist, or such continuance would be for
his benefit. _
The ordinary role, as laid down by their Lordships of
the Privy Council in Gokaldas Gopaldas v. Puranmal Prem-
sulthdas (1), is that if a man is entitled to act in either of
two ways, he shall be assumed to have acted according to
his interest, and the presumption, therefore, is that the
mortgagee intended to keep his prior incumbrances subsist-
ing, in order that he might be able fo use themn to protect
himself against any subsequent incumbrancer.  That being
so, the defendant vespondent could set up these prior mort-
gages as a shield against the clairag brought by the sub-
sequent mortgagee. ' ,
The learned counsel for the pliintiff appellant contends
that no sach shield is available to a person who has pur-
chased the mortgaged property otherwise than in execution
of a. decree on the prior mortgage; but he has not beon
able to cite authority in support of that proposition. He
relies on the decision in Athan Kutti v. Kuttanat (2), but
that was a case in which a suit was brought to redeem a
usufructuary mortgage against a person who also held a
simple mortgage of a subsequent date on the same property.
The latter was barred by time. There were certain condi-
tions in the simple mortgage which imposed fetters on the
right of the mortgagor to redeem the former: and sl tiat
was laid down in that case was that the plaintiff was enti-
tled to redeem the usufructuary mortgage irrespective of

(1) (1884) I. I R., 10 Cale., 1085 at 1046,
(2) (1916) 87 Indian Cases, T50.
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those fetters, and that as the liability of the mortgagor
under the simple mortgage was quite independent of his
Hability under the usufructuary mortgage, the simple mort-
gage conld not in any case be set up as a shield against the
claim of the mortgagor to redeem the usufructuary mort-
gage. There was no covenant therein for tacking or con-
solidation and no shield was available. Fe has also relied
on the decision in Mati-ulloh Khan v. Banwari Lal (1), but
that was not a case in which the mortgagee had purchased
the equity of redemption in the mortgaged properxty.
There was a certain person who had mortgaged the property
in succession with two different persons and subsequently
sold it to a third party. The third party made a mortgage
in favour of a person who, thereafter, redeemed the first
mortgage out of the money left with him for the purpose
~by his mortgagor. He subsequently filed o suit for the
recovery of the money dne on his mortgage and obtained
a decree in satisfaction whereof the rights of the mortgagor
were sold by auction and purchased by a person against
whom an attempt was afterwards made by the intermediate
mortgagee to enforce his mortgage. One of the defences
taken by the auction purchaser was that the mortgagee, in
satisfaction of whose decree he had purchased, had acquired
the righte of the prior mortgagee by payment of his money,
and it was held by this Court that he was entitled to use
that mortgage as a shield against the claim of the inter-
mediate mortgagee, if the ¥ight to enforce that mortgage was
subsisting.

There is, however, a considerable difference between
cases where a subsequent mortgagee has acquired the rights
of a prior mortgagee by payment of the money due o him
under scction 74 of the Transfer of Property Act and cases
where the rights of the mortgagors have merged in the
mortgagee within the meaning of section 101 of the Trans-
fer of Property Act. There is no question of merger in the
former as there is in the latter. Under the latter section,

if at any time the purchaser is sought to be deprived of the

-mortgaged property, it is open to him to set up his original

rights as a prior mortgagee as a shield against any rights

which might be claimed under a subsequent- incumbrance.

Having purchased the mortgaged property, he can redeem
(1) (1909) I. L. R., 32 All, 138.
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any subsequent incumbrance, but he is under no obligation
to do so. Fe can retain possession of the mortgaged pro-
perty until an attempt is made by a puisne mortgagee to
oust him by redemption or sale.

The shield of a subsequent mortgagee, who scquires the
rights of a prior wortgagee, is essentially different in charac-
ter from the shield of o mortgagee who acquires the rights
of the mortgagor. The former can protect himself so long
as the rights under the earlier mortgage subsist. In the
case of the latter, his rights as a mortgagee merge in those
of the mortgagor or remain in suspense, as ib were, till they
are needed for purposes of defence. S0 long as he retains
the rights of the mortgagor, he 1is not affected by any
question of limitation, for, as pointed out in Lazman Ganesh
v. Mathurabai (1), he cannot be required to sue for the
recovery of the money due on his mortgage from bis own
property. Indeed, being both the mortgages and the mort-
vagor, he cannot have any cause of action against himself.

It makes no difference how the rights of the mortgagor
are acquired by the mortgagee. In Baldeo Prasad v. Uman
Shankar (2), a mortgagee, who had in the exercise of a
right of pre-emption purchased the property mortgaged to
him, was held to have a right to be repaid the money due in
respect of his mortgage before a subsequent mortgagee
could bring such property to sale in execution of a decree
on a mortgage beld by the latter.

The other pleas taken in the memoranda of appeals
bave not been pressed. A question was raised as to the

-right of the defendant respondent to claim interest heyond

the date on which he .got possession of the mortgaged pro-
perty, but the lower appellate court has not awarded
mterest beyond the date on which possession was so obtained

by the defendant respondent. The appeals; therefore, fail
and we dismiss them with costs. :

Appeals dismissed.
(1) (1913) I. L. R., 98 Bom., 360 at 872.
@ (0907 1. L. R, 82 ALL, 1.



