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Before Mr. Justice, Lindsay and Mr. Justice Eanhaiya La i.,

E A M  S ilS U P  (P la in t i f f )  v. u a W  L A L  and o th e r s  (D e fen d a n ts ).*
Act No. IV  of 1882 (Transfer of Property Act), section 101— Mortgage— - ------------

Positio’,1 of prior mortgagee who has acquired the rights of hi  ̂ mortgagor.
The ishield of a subseqtieiit mortgagee who acquires the rights of a prior 

rijortgagee is essentially different in ciEiaracter from the shield of a mortgagee 
who acquires the rights of tlie mortgagor. The former can protect himself 
so long as the rights under the earlier mortgage subsiat. In the case of tl)e 
latter, his rights as a mortgagee merge in those of the mortgagor, or remain 
in suspense, as it were, till they are needed for purposes of dsfence. So long 
a.3 he retains the rights of the mortgagor, he is not affected by any question 
of limitation. Gokaldas GopJdas v. Puranmal Prenmikhdat’; (1), taxm an  
Ganesh v. Mathurabai (2) and Baldeo Prasad v. Uman Shankar (3) referred 
to. .Athan Kutti v. Kuttanat (4) and Mati-uUah Khan v, Banwari Lai (5) 
distinguished. ’

T h e  fa c ts  o f  th is  case  su ffic ie n tly  appear fr o m  th e  ju d g 
m e n t o f  th e  C ou rt.

D r..SM ?’enc^ra N ath S en  and M u n s h i Kailas Chandra M itol, 
for  th e  a p p e lla n t.

B a b ii liarendfa. Krishna M uk erji, fo r  th e  r e sp o n d e n ts .
L in d s a y  an d  K a n h a iy a  L a l , J J .  :— ^These a p p ea ls  

ai'iBe ou t o f  tw o  su its  b ro u g h t b y  a su b seq u en t m o r tg a g e e  fo r  
th e  re co v e ry  o f  th e  m o n e y  d u e  o n  tw o  s im p le  m o r tg a g e s .
T h e  c la im s  w e re  r e s is te d  b y  a p e rso n  w h o  h a d  p u rc lia sed  IKe 
m o r tg a g e d  jproperty  in  e x e c n t io n  o f  a s im p le  m o n e y  d e cre e  
due b y  th e  m o r tg a g o r . T h a t  p e rso n  a lso  h e ld  ce rta in  p r io r  
m o r tg a g e s  o n  th e  sa m e  p ro p e rty . H e  asserted  th a t th e  
p la in tiff w as n o t  e n tit le d  to  sue fo r  th e  r e c o v e r y  o f  th e  m o n e y  
due o n  th e  su b se q u e n t in cu m b ra n c e  u n til h e  h a d  pa id  th e  
m o n e y  due o n  th e  p r io r  m o r tg a g e s . T h e  first co u rt  d e c re e d  
th e  c la im  w ith o u t  r e q u ir in g  th e  p la in tiff t o  p a y  th e  m o n e y  
du e o n  th e  p r io r  m o r tg a g e s . T h e  v ie w  ta k e n  b y  it  w a s th a t 
th e  p r io r  m o r tg a g e s  h a d  ce a se d  to  su bsist an d  IKat tlie  
d e fe n d a n t co u ld  n o t  se t u p  th o se  m o r tg a g e s  as  a sh ie ld  
a g a in s t th e  c la im  b ro u g h t  b y  th e  su b seq u en t m o r tg a g e e .
T h e  lo w e r  a p p e lla te  c o u r t , h o w e v e r , h e ld  o th e rw ise  a n d  
g ra n te d  a d e cre e  t o  th e  p la in tiff  su b ject t o  h is  r e d e e m in g  
th e  p r io r  m o r tg a g e s  set u p  b y  th e  d e fe n d a n t r e sp o n d e n t.

* Second Appeal N o. 1451 o f 1920, from  a  decree o f Abdul H a liio , Sub- 
ordinatft .Tndgft of Itfeerut, dated the 9th of Septem ber, 1920, niOdifyiag a
*3ewee o f Pran N ath A g a , M nnsif o f M eerut, dated the 29fch o f A^pril, 1920.

(1 ) (1884) I . L . B ., 10  Calc., 1035,
(2) (1913) I . L .  E ., S8 B om ., S6S.
( 3 ) ( 1 9 0 7 ) I . L . E . , S 2 A 1 1 . , 1 .  \
(4) (1916) 37 Indian Gases, 756.
(5> (1909) I. L . B ., 32 A ll., 138.



1^22 It is urged on behalf of the plaintiff appellant that the prior
moitg’ages had ceased to be subsistingj because no step R a i 
been taken to enforce them within the period allowed by 

Ria Lit. The mortgagee, hovt'ever, had purchased the m ort
gaged property in execution of a simple m oney decree due 
by the mortgagor, and it was not open to him  to sue for 
the recoTery of the m oney due on his prior mortgages after 
the rights of the mortgagor had merged in him . Section 
101 of the Transfer o f  Property Act lays down that where 
the owner of a charge or other incumbrance on im m ovable 
property is or becomes absolutely entitled to that property, 
the charge or incumbrance shall be extinguished unless he 
declares by express words or necessary implication that it 
shall continue to subsist, or such continuance would be for 
his benefit.

The ordinary rule, as laid down by their Lordships o f 
the Privy Council in Gokaldas GopaMas v. Pufanmal Preni- 
sukhdas (1) , is that if a man is entitled to act in either of
two ways, he shall be assumed to have acted according to-
Ms interest, and the presumption, therefore, is that the 
mortgagee intended to keep his prior incumbrances subsist
ing; in order that he might be able to use them to protect 
himself against any subsequent Incumbrancer. That being 
30, the defendant respondent could set up these prior m ort
gages as a shield against the claims brought by the sub
sequent mortgagee.

The learned counsel for the iik intiff appellant contends
that no su ch . shield is available to a person who has pur
chased the mortgaged property otherwise than in execution 
of a decree OB the prior m ortgage; but he has not been 

: able support of that proposition. H e
relies on, the m  Athan K uiti r . Kuttanat (2 ), but
that was a case in ’whicli a suit was broiiglit to redeem a 
usufructuary mortgage against a person who also held a 

: sim^ple mortgage of a subsequent date on the same property.
The latter was barred by time. There were certain condi
tions in the simple mortgage which imposed fetters on the 
right of the mortgagor to redeem the former f  
w-as laid down in that case was that the plaintiff was enti
tled to redeem the usufructuary mortgage irrespective o f

(1 ) (1884) I . E.y 10  Calc., 1085 at 1046.
(2) (1916) 87 iBclian Cases, 75G.
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those fetters, and that as the liability of the m ortgagor 19^2
under the simple m ortgage was quite independent of his 
fiability under the nsufrnctuary m ortgage, the simple m ort- ‘ «.
gage could not in any case be set up as a shield against the Ram Lae,. 
claim of tlie m ortgagor to redeem the usufructuary m ort
gage. There was no covenant therein for tacking or con
solidation and no shield was available. H e has also relied 
on the decision in Mati-ullak Khan  v. Banwari Lai (1) , hut 
that was not a case in w hich the mortgagee had purchased 
the equity of redem ption in the m ortgaged property.
There was a certain person who had mortgaged the property 
in succession with two different persons and subsequently 
sold it to a third party. The third party made a mortgage 
in favour of a person w ho, thereafter, redeemed the first 
mortgage out of the m oney left with him for the purpose 
by iiis mortgagor. H e subsequently filed a suit for the
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recovery of the m oney due on his mortgage and obtained 
a decree in satisfaction whereof the rif^hts o f the m ortgagor 
were sold by auction and purcliased by a person against 
w hom  an attempt was afterwards made by  the intermediate 
mortgagee to enforce his m ortgage. One of the defences 
taken by the auction purchaser was that the m ortgagee, in 
satisfaction of whose decree he had purchased, had acquired 
the rights of the prior mortgagee by paym ent of his m oney, 
and it was held by this Court that he was entitled to use 
that mortgage as a shield against the claim of the inter
mediate mortgagee, if tlie right to enforce that mortgage was 
subsisting.

There is, however, a considerable difference between 
cases wliere a subsequent mortgagee has acquired the rights 
o f a prior mortgcagee by paym ent of the m oney due to Mm' 
under section 74 o f the Transfer o f Property A ct and cases 
where the rights o f the mortgagors have merged in  the 
mortgagee w ithin the meaning o f  section 101 o f  the Trans
fer of Property A ct. There is no question o f m erger in. the 
form er as there is in  the latter. U nfe^ latter section, 
if at any time the purchaser is sought: to be depri'^ed ofv the 

-ffiiM'tg'ag-ed prGperty, it is open to him to set up his original 
rights as a prior mortgagee as a shield against m y  rights 
w hich might be claimed under a subsequent incumbrance. 
H aving purchased the mortgaged property, he can redeem 

a r  (1909) 1 .1^ . B ., 33 AIL



J922 any subsequent incumbrance, but lie is under no obligation
..to do so. H e can retain possesBion of the mortgaged pro-

ram SAKvf attempt is made by a puisne mortgagee to
3 am L a l. Qygi; ]3 |j_Q̂  |3 y  redemption or sale.

The shield of a subsequent m ortgagee, who acquires the 
rights of a prior mortgagee, is essentially different in chara.c- 
ter from the shield of a mortgagee wlio acquires the rights 
of the mortgagor. The former can protect him self so long 
as the rights under the earlier mortgage subsist. In tlie 
case of tJie latter, his rights as a mortgagee merge in those 
of the mortgagor or remain in suspense, as it were, till they 
are needed for purijoses of defence. So long as he retains 
the rights of the nioitgagor, he is not affected by any 
question of liinita.l)ion, for, as pointed out in Laxm aa GanesJi 
V. Mathiirahai (1), he cannot be required to sue for the 
recovery of the money due on his mortgage from Ihs own 
property. Indeed, being both the mortgagee and the m ort
gagor, he cannot have any cause of action against himself.

It makes no difference how the rights of the mortgagor 
are acquired by the mortgagee. In  Baldeo Prasad v. Uman 
ShanJiar (2), a mortgagee, who had in the exercise of a 
right of pre-emption purchased the property mortgaged to 
him , was held to have a right to be repaid the money due in 
respect o f his mortgage before a subsequent mortga-gee 
could bring such property to sale in execution o f a decree 
on a mortgage held by the latter.

The other pleas taken in the memoranda of appeals
have not been pressed. A  question was raised as to the 

.right of the defendant respondent to claim interest beyond 
the date on which he .got possession o f the mortgaged pro
perty, but the lower appellate court has not awarded 
interest beyond the date on which possession was so obtained 
by the defendant respondent. The appeals, therefore, fail

■ and we dismiss them with costs.
: Appeals dismissed.

(1) (1913) I. L. E ., 33 Eom ., 369 at B72.
(2) {1907) I. L. R .. 82 AU.y 1.
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