
1922 sue is claimed. His disability extends to the property he owns 
Sb iTh a k u e w  and not to that which he holds as a trustee. A  person who 
Hib/la.3:- happens to be the manager of an endowed property is not the, 

owner of that property and holds no beneficial interest therein. 
He cannot be regarded as a disqualified proprietor in regard 
to the property which he so holds as manager, and the idol, in 
whom the endowed property is supposed to be vested, cannot 
be treated as a ward within the meaning of section 56 of the 
Act. The property of the idol was never in fact taken over 
by the Court of Wards under its management. The plea was 
clearly untenable. Indeed, as pointed out in Mannu v. 
Nasrat-ullah Khan (1), one of the co-sharers can sue to eject 
a trespasser from the joint land, and the suit was main­
tainable.

W e accordingly allow the appeal, set aside the order of 
the lower appellate court and remand the case under order 
X L I , rule 23, to that court with a direction to reinstate it on 
its file of pending cases and dispose of it according to law. 
The cQsts here and hitherto will abide the result.

Appeal decreed.
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FULL BENCH.
Before Sir Grimwood Mears, Knight, Chief Justice, Justice Sir Pram a da 

Gliaran Banerji and Mr. Justice Stuart.
1922 8HIB PAYAL and an oth ee  (P la in t i f f s )  v. JAG-ANNATH PEA.-5AD

(D efendant) ''
——— ——  Act No. IX  of 1908 (Indian Limitation A ct), section 5—Appeal filed after

' time owing to erroneous admce given by vahil— Extension of period of
limitation:

Held tliat an honest mistake on tlie part of a litigant caused by 
etroiseom'advice given to bim by his vakil in tie district, by reason o£ wbiclv 
ail _ appeal : ■was noV' the period of .limitation therefor had
expired, is a good ground fox the application in favoxir of the would-be 
appellaiit of the provisions of section 5 of the Indian Limitation Act, 1908.

lyaair Ali Khan y . Zainab (2), Kura Mai v. Ram Nath (8) and
Anjora Kunwar v. Balu  (4) followed. Coles v. Bavensltear (5) and In re 
Helshy (6) referred to.

T h e  period for filing a certain second appeal expired on 
the Srd of May, 1921. On the 2nd of May, the appeal was 
laid before the Court, but it was accompanied only by copies

* Application in Second Appeal No. 742 of 1921.
(1) Weekly Notes, 1901, p, 36.
(2) Weekly Notes, 1903, p. 32.
(3) (1906) r. li. E ., 28 All., 414.
(4) (1907) r. L. E ., 29 All., 63S.
(5) (1907) 1 K  B., 1.
fo) (1894) I Q. B., 742.



of the judgment and decree of the lower appellate court and 9̂22 
not by a copy of the judgment of the court of first instance^ SHfflDAYAii 
without which the appeal could not be legallj’’ “  presented 
The absence of a copy of the judgment of the first court was P b a sa d . 

explained— and this explanation was accepted by the High 
Court— by the fact that the would-be appellants had been 
informed by their vakil in the district that it would not be re­
quired. The appellants then procured a copy of the judgment 
of the court of first instance and presented their memorandum 
of appeal to the High Court together with an application 
praying that in the circumstances the appeal might be ad­
mitted notwithstanding that it was beyond time. The sole 
question before the Court was whether the fact that a party 
had been misled by the advice given to him by his vakil in the 
district was sufficient ground for the application in his favour 
olsection  5 of the Indian Limitation Act, 1908.

Babu Sital Prasad Ghosh, for the appellants.
Munshi Harnandan Prasad (for Babu Priya Nath Baner- 

|i), for the respondent.
M ea r s , C. J. :— In this case the appellant applied under 

section 5 of the Limitation Act and asked that a time-barred 
appeal might be heard on the ground that there was ‘ suffi­
cient cause ’ for his having failed to comply with the rules.
W hen a second appeal is presented to this Court, there is no 
doubt that the copy of the first court’s judgment and a copy 
of the judgment and decree of the lower appellate court must 
be filed. The appellant waited until almost the last day for 
the admission of his appeal, and then, on the 2nd of May,
192] filed the judgment and decree only of the lower appel­
late court. The last day of limitation expired on the 3rd of 
May, 1921. The appellant, having learnt that the appeal 
could not be admitted without the judgment of the first court, 
subsequently obtained it and then asked that time sliould be 
extended and the appeal admitted. It  is stated that his 
failure to comply with the rules was due to the error of the 
vakil, in the district, who had informed him that the judg­
ment and decree of the lower appellate court were alone ne­
cessary.' ... .

^*®^*^e~^elieve that this is what actually happened, and, 
therefore) the question arises whether that esplanatioh can 
in the year 1922 be accepted’as sufficient cause. There is no 
doubt it was the practice in past years to allow appHcalions of
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P basad ,

1922 this kind, and between 1903 and 1907 distingmshed Jndges of
— —--------   this Court did absolve the applicant from the consequences of

HiB̂ AYAL practitioner. See Wazir
Uakwk'nK /III K]ian v. Zainah (1), Kura Mai v. Ram Nath (2) and Anjora 

Kun'war v. Babu (3).
In 1914 the case of UeiDan v, Budclhu (4) came before Sir 

SuNDBB L a l  on appeal from the District Judge who had ad­
mitted a time-barred appeal. The circumstances under which' 
the omission to file the appeal within time took pla.ce were not 
very clea-rly put forward by the apphcant but it “ was not sug­
gested that there was any misapprehension on the part of Mr. 
Weston (the counsel employed to file the appeal) as to the 
time within which the appeal ought to have been lodged.”  
Sir SxjNDEE L a l  thinking that the explanation of the delay 
was “  utterly inadequate ,”  oTerruled the decision of the Dis­
trict Judge. That case is, therefore, clearly distinguishable 
from the present one, and notably from the decision of 
S t a n le y ,  G. J ., and B a n e e ji ,  J ., in Kura Mai v. Ram Nath 
(5). On appeal a Bench of this Court upheld the decision of 
Sir S'DNDEB L a l  on the ground that the lower appellate court 
had no materials upon which a discretion could be exercised ; 
Buddhu V. Diwan (6).

During' the hearing of this application it was suggested, 
by Mr. Justice S t u a r t , that the more correct principle was 
that laid down in the English decisions by which a default by 
the legal practitioner is not held to be a sufficient cause for 
extending the time for an appeal. Except for expressions of 
regret on the part of C o l l i n s , M. R .,  and C o z e n s  H a e d y , 
L. J ., in the case of Coles V. Banensliear (7), the current of 
Bngiish decisions is consistent and the result may be sum­
marized, in the words of B a v e y , L. J ., wdio in Jn re Helshy 
(8) concliiaed his judgment by saying 'M  cannot see that a 
mistake made by a solicitor of the party who is applying for 
an estension of time is sufficient ground for extending it .”

The English Courts have laid stress upon the fact that 
the proposed respondent to an appeal has a right to hold his

(1) Weekly Notes, 1903, p. 32.
(2) (1906) I. L. E ., 28 AIL, 414.
(3) (1907) I. L . Pv., 29. All., 638.
(4) (1914) 12 A. Jj. J., 837.
(5) (1906) I. L. E., 28 All., 414.
(6) (1915) 13 A. L. J., 268.
(7) (1007) 1 K. B., 1.
(8) (1894) I  Q. B ., 742.
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judgment and that such right ought not to be interfered with 1922 
after the lapse of the prescribed time, unless there are special
c i r c u m s t a n c e s .  -J^c a o t a t h

The question which is to be decided is one of policy. I f  ' ‘̂■pb&saZ^ 
this Court decides to break away from its decisions, pronounc­
ed during the period 1903 to 1907, it will not mean that these 
cases were wrongly decided at the time that they were so de­
cided. In  the past 15 years, legal education has progressed 
in this country and courts are right in demanding, in the public 
interest, increasing competence in legal practitioners. Whilst 
I  am of opinion that the English rule is a salutary one, and 
the courts should ordinarily insist upon legal practitioners 
giving correct advice, it may nevertheless be that to demand 
at the present time a normal standard of efficiency would 
impose hardship upon litigants.

In this aspect of the case the decision must turn upon the 
question whether the profession in the muffassil is in such 
a state of efficiency as to make it expedient to depart from 
the rule which has hitherto prevailed in this Court. Mr. Sital 
Prasad Ghosh loid emphasis on the disadvantages of prac­
titioners in places remote from libraries, and I  give weight 
also to the argument used by him that there is in the mufPassil 
some want of knowledge of the procedure of the H igh Court.
M y opinion as to the general average of efficiency miiBt 
necessarily be based upon the quality of work as disclosed 
in the printed records which come up here on appeal. The 
work, no doubt, has been done "with increasing car’e and dis­
crimination, and, therefore, the records of 1917, 1918 and 
1919 now coming before us in appeal do not, I  believe, present 
a fair picture of the standard of the records in current cases 
in the lower courts. Every one who practises in this Court 
will agree that throughout the last two years there has never 
been one week in which counsel, on one side or the other, Haa 
not admitted himself to be in difficulty, by reason of the way 
in which the case was launched or conducted in the court 
below, and the complaint is always based, not upon some 
ô eî e ̂ tgdinicality- b upon a matter of real importance and 

's^ ^ lan ce, such as some grave defect of pleading, failure to 
obtain essential particulars under Order ¥1, rules 4 and 5, the 
omission to call the plaintiff or defendant or some' iiecessary 
witness or the deliberate withholding of doctinients or bGoks 
of account. I  am, therefore, o f opinion that, at the present,,
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1922 ought to maintain our existing practice, namely, that mis-
^  takes of the kind, into which we are inquiring, should not bar 

Shib appeals. An honest naistake, even though a negligent one,
J agahnath ought not, in the present state of the profession in the district, 

Pbasad, allowed to operate to the prejudice of clients. I  would,
therefore, admit the application.

B aneeji, J .—I, also, am of opinion that the application 
should be granted and the appeal admitted. The petition of 
appeal was presented one day before the expiry of the pres­
cribed period of limitation, but on that date a copy of the 
judgment of the court of first instance was not filed with the 
memorandum of appeal, as required by the rules of this Court. 
W hen the copy was,- subsequently, produced, the period of 
limitation had expired. For this reason the appellant has 
now applied under section 5 of the Limitation Act for tfe" 
admission of his appeal after the expiry of the period of limita­
tion. Under section 6 of the Limitation Act, a petition of 
appeal may be admitted after the expiry of limitation, if suffi­
cient cause is established to the satisfaction of the Court. 
What constitutes sufficient cause cannot be laid down by hard 
and fast rules. The sufficient cause must be determined on 
a reference to the circumstances of each case. In  my opinion 
the expression ‘ ‘ sufficient cause ’ ’ should be liberally constru­
ed so as to advance substantial justice. In  the present case 
the sufficient cause alleged is that the appellant was advised, 
by his vakil in  the lower court, that copies of the judgment 
and the decree of the lower appellate' court would be sufficient 
for the; purposes of Ms appeal. H e honestly believed that the 
advice given to him was correct, and in this honest belief he 
made a delay in the presentation of the copy o f the judgment 
of the court of first instance, and  ̂ therefore, asks that his 
appeal should be admitted although the period of limitation 
has expired.

It has been held in this Court in the eases to which the 
learned Chief Justice has referred, that an honest mistake 
made by a litigant upon incorrect advice given to M m by his 
lawyer is a sufficient cause within the mfta.n iri o' • of
the Limitation Act. These are the cases of Wazir Ali Khan 
w, Zainah (1), Kum Mai v. Ram Nath (2), Anjora Kunwar y ,
Babw (3). A similar view was also held by the H igh Courts

(1) Weekly Notes, 1903, p. 32.
(2) (1906) r. L. E ., 28 All., 414.
(3) (1907) I. L. E ., 29 AIL, 638.
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of Calcutta and Madras in  the cases to which M r. Sital
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Prasad Ghosh  invited our attention in  the course o f his argu- shib Dayax, 
m ent. The same principle was affirmed by a Pull B en ch  of 
this Court in the case o f Brij M ohan Das v. M annu Bibi (1) P b a s a b . 
In  all these cases it was held that if there has been an honest 
mistake on the part o f the litigant, and this mistake has been 
caused by reason of incorrect advic© given to h im  by his 
counsel, he is entitled to  have his appeal admitted under sec­
tion 5 o f the Lim itation A ct, The case of Buddhu v. D iw an
(2) was referred to as laying down a diffearent proposition.
I  do not think that this is so. The question which arises in  
this case was not the question which was considered ansi 
decided in that case. There the counsel for the appellant had 
omitted to present his petition o f appeal in due tim e, although 

,.he had been furnished with the necessary papers and the 
necessary costs. That was a case in  w hich there was culpable 
negligence on the part of the counsel, and for this reason it 
was held that no sufficient cause had been established, for the 
admission o f the appeal after tim e. I  was a party to one o f 
the cases cited above, and I  see no reason to alter the opinion 
which was expressed in  that case,

K  contrary view was held in  the case of v. B am n-
shear (3). But two o f the learned Judges felt themselves 
bound by a recent authority in that Court. Co ll in s , M . B ., 
sa id :— “  I  confess that if the case were free from  aufcority 
and I  felt m yself at liberty to follow  m y ow n judgm ent in 
the m atter, I  should unhesitatingly allow the tim e to be 
5xtended Cozens H ard y , L . J ., observed : “  I f  the 
matter had been free from  authority, I  should have preferred, 
in a case where there has been an honest mistake by the legal 
adviser of a party, . . . to hold that the Court would
be justified in giving the leave H e also added that the 
course o f authority on the subject in England had been "  far 
from  uniform

In  this Court, as I  have pointed o u i  above, there is a 
consensus of authorities and, I  think, npon those authoritiesi 
fr^  whichJ[--see no reason to depart, we should be justified 
in  adm itting the appeal, which must be taken to have been 
filed after the period of limitation.

(1) (1S97) I. ]j. E., 19 AIL, 348.
(2) (1915) 13 A. L . J., 286.
(3) (1907) 1 K. B., 1.



1922 The remarks which the learned Chief Justice has made as 
to the duty of practitioners in the districts, have my full con- 

S s i b D a y a b  and I  hope that those practitioners will bear them in
jAĜ sKATH mind.

Pe&sad. Stu art , J .—While I  am still of opinion that the rule as
laid down by J ames, L . J ., in the International Financial 
Society v. Gitij of Moscow Gas Company (1) and again in In  re 
Helshy (2) is the rale which I  should like to see enforced in 
this Court, I  am convinced upon the reasoning of the Chief 
Justice that the time has not yet come when it would be wise 
to enforce this rule. I, therefore, concur in the order passed.

B y  t h e  C o u e t  ;— Our order, therefore, is that w e extend 
the time for the filing of these two appeals and declare the 
appeals admitted. Let a date he fixed under Order X L I , rule 
11, of the Code of Civil Procedure for hearing.

Appeal admitted.
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REVISIONAL CRIMINAL.
,1922- 

Aprilf 6. Before Mr. Justice Stuart.
EMPEEOE D. SUNDAE LAL.*

Criminal Procedure Code, section 47 G—Jur is diction—Powers of court which 
has partly heard a case subsequently transferred to another court.
Tiie circumstance that a case has passed out of the hands of a court, 

as, for instance, by an order of transfer, after it has been partly heard, does 
not deprive the first court of its jurisdiction to take proceedinga against a 
•witnesB under section. 476 of the Code of Criminal Procedure, nor is that 
Jurisdiction taken a’way by the ciicumstance that the second court may have 
formed a different opinion as to the veracity of the witness. King-Emperor 
T. Zalim Singii (3) a.ri&. Girwar Prasad V. King-B7n'peror (4) referred to.

T he facts of this case are fully set forth in the judgment 
of the Court.

Babu Satya Ghandra Mukerji, for the petitioner.
The Assistant ;G-oyernment Advocate (Mr. B . Malcom- 

for the Crown.
Stuart, J . —The facts out of which this application for 

revision has arisen, are as follows Mr. Parmanand Singh, 
Tahsildar of Basti, as Magistrate of the third class, tried 
in 1921 a criminal case in which Adhar Singh made a com­
plaint against Devi Bakhsli Singh under the provisions of 
section 352/M7 of the Indian Penal Code. In tE e 'co t if^

 ̂  ̂  ̂ Criminal Eevision No. 112 of 1922, from an order of J. F. Sale,
District Magistrate of Basti, dated the 2nd of March, 1132.

(1) aS77) L . R., 7 Ch. D ., 241.
(2) (1894) 1 Q. B., 742.
(3) Weekly notes, 1901, p. 177.
(4) (1%9) 6 A. L. J., 392.


