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T4 THE INDIAN LAW REPORTS, [vor. suv.

Pracorr and Wanss, JJ :=The fucts out of which this
2y penl arises ave so cléarly stated in the judgment under “LPEﬁ‘,
trab it is unneecessary for us to reeapitulate them. The
question in issue is whether an insolvent of the name of
Mehdi Hasgan did er did not inherit a fractional share in a cer-
tain house on the death of cne Wazir Mubammad., Wazir
Muhammad's interest in that house was derived from a deed
of gift and before bis death be had executed another deed by
which he veturned his shave in the house to bis own donor,
Ahsan-uliah Kban,  If Waziv Muhammad had o vight to gift
this property back to Alisan-uilal Khan, then it did not belong
to him at lLis death and under no cvircumstances could Mehdi
Hasan inherit anything. Tt is contended that Wazir Mubam-
mad himself beld only « life-estate. The court below has
discussed the matter only with reference to the terns of the
Transfer of Property Act; but the parties are Muhammadans,
and we da not see our way Lo take this case out of the opera-
tion of the principle recognized by this Court in Abdul Karim
Khan v. Abdul Qayum Khan, (1) and by the Bombay High
Court in Nizam-ud-din Ghulam v. Abdul Ghafur (2). It
would seern that this point was not brought to the notice of
the learned District Judge when he was dealing with this
matter. We must allow the appeal.  We set aside the order
of the conrt below and affirm the objection of the appellant.
The appellant is entitled to his costs In both courts, which
the receiver may chavae agninst the insolvent’s estate.

Appeal allneed.

Before M. Justive Lindsay and Mr. Justice Kanhalye Lal.
SRT THAKURIT sxp savormen (Prasrires) o, HIRA LAL (Derespaxid®
Aet(Local) No. IV of 1012 (Court of Wards Act), seotion §5—Disquali.
ﬁc(tadl proprietor—Snit by disqualified propristor s manejer of an
idol.

Section. 85 of the Court of Wurds Act, 1912, lizg no upplicabion lo
cases where w disqualified proprietor has no persépal interost in the property
by virtue of which a right to sue is clairsed. His disability extonds to the
property hie owns and uot to that which be holds as a trastes, A person wiio
happens to be the munager of un ondowed properly cunméi be regarded as o
diaqualified proprietor in respect of the property which he so holds ng manager,
and the idol, in whom the endowed property is supposed to be vested, cannot
ba treated as o Ward within tbe meaning of seetion 85 5i-the

18 Ak :

o *SBecond Appeal No. 1482 of 1920, from u decrec of L. 8. ’\\]:ute
District J’udge of Cawnpore, dated the Tth of June, 1990, feversiﬁg' a decree
«(vjf E\shlrod1(gﬁ;}-al Banerji, Bubordinate Judge of Cawnpore, dated the 10t of
Tehynary, 1910, ‘

(1) {1908y T. . R, 28 All, 842,
(B 188 1. L. 1. 18 Bouc, 364,
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Tar facts of this case sufficiently appear from the judg- 1922 «
ment of the Court. —
Munshi Gulzari Lel, for the appellants. o

Babu Harendra Krishna Mulkerji, for the respondent. Hirs L.

Tivpsay and Kansmarva Lan, JJ :—The dispute in this
case relates to a plot of land situate in the village Sisamau in
the Cawnpore district. The plaintiffs claimed to be co-sharers
of a mahal to which this land appertains. One of the plain-
tiffs is an idol whose property is under the management of
Ajodhya Prasad. The other two plaintiffs are Ajodhya
Prasad and Baldeo Prasad, whose property is under the
management of the Court of Wards. There is another co-
sharer, Sheo Prasad, whose property is also under the manage-
ment of the Court of Wards. The allegation of the plaintiffs
was that the defendant Hira T.al had taken wrongful posses-

-gion of the disputed land and started making constructions
thereon without any right. The defence of IHira Tal was
that the plaintiffs had not been in possession of the disputed
land and that he had been in possession thereof for more than
twelve years. The court of first instance found against him
and decreed the claim. On appeal one of the pleas taken up
for the first time on behalf of Hira Tial was that the plaintiffs
had no right to maintain the suit because their property was
under the management of the Collector of Cawnpore as
Manager of the Court of Wards. An issue was thereupon
remitted by the lower appellate court to the court of first ins-
tance to ascertain whether the property of the plaintiffs was -
under the superintendence of the Court of Wards. The find-
ing on that issue was that Ajodhva Prasad and Baldeo Prasad
had been declared to be disqualified proprietors and that their
property had been taken possession of by the Court of Wards
under its superintendence along with that of Sheo Prasad. Tt
was found, however, that the property of the idol, who is the
first plaintiff, was not under the superintendence of the Court
of Wards. On that finding the learned District Judge pro-
ceeded to dismiss the suit, holding that Ajodhya Prasad, who
was the Sarbarahkar of the property of the idol; was wuof
entitled to maintain the suit on behalf of the idol, any more
stbemsedTs “other plaintiffs, under section 55 of the Court of
Wards Act (IV of 1912). That section has, however,  no
application to cases where a disqualified proprietor has o
personal interest in the property by virtue of which a right to
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sue is claimed. His disability extends to the property he owns

Bzrrmarvzr and not to that which he holds as a trustee. A person who

?.
Hipa Tuxn,

1920

Fabruary, 27.

B

-

happens to be the manager of an endowed property is not the_
owner of that property and holds no beneficial interest therein.
He cannot be regarded as a disqualified proprietor in regard
to the property which he so holds as manager, and the idol, in
whom the endowed property is supposed to be vested, cannot
be treated as a ward within the meaning of section 55 of the
Act. The property of the idol was never in fact taken over
by the Court of Wards under its management. The plea was
clearly untenable. Indeed, as pointed out in Mannu v.
Nasrat-ullah Khan (1), one of the co-sharers can sue fo eject
a trespasser {rom the joint land, and the suit was main-
tainable. ,

We accordingly allow the appeal, set aside the order of
the lower appellate court and remand the case under order
XLI, rule 23, to that court with a direction to reinstate it on
its file of pending cases and dispose of 1t according to law.
The costs here and hitherto will abide the result.

Appeal decreed.
FULL BENCH.

Before Sir Grimwood Mears, Knight, Chief Justice, Justice Sir Pramada
Charan Banerji and Mr. Justice Stuart.

SHIB DAYAL avp anorHER (PraiwTirrs) o. JAGANNATH PRAAAD
(DerENDANT)*

Act. No. IX of 1908 (Indion Limitation Act), section B—Appeal filed after
time owing to erroneous advice given by vakil—Extension of period of
limitation :

Held that an honest mistake on the part of a litigont caused hy
erroneons advice given to him by his vakil in the district, by reason of which
an - appeal . was mnot  filed until the period of .limitation therefor = had
expired, is- & good. ground for the application in favour of the wonld-be
appellant of the provisions of section 5 of the Indian Idmitation Act, 1908.

Wazir Ali Khan v. Zaineb (2), Kura Mel v. Rom Noth (8) and
Anjora EKunwar v. Babiu (4) followed. Coles v. Ravenshear (5) and In re
Helsby (6) referred to.

Tur period for filing a certain second appeal expired on
the 3rd of May, 1921.  On the 2nd of May, the appeal was
laid before the Court, but it was accompanied only by copies

* Applieation in Second Appeal No. 742 of 1991.

(1) Weekly Notes, 1901, p. 36.

(2) Weekly Notes, 1903, p. 32.

(3) (1908) I. L. R., 28 All., 414,
() (1907) I. T. R., 29 All, 698.
Gy a%07) 1 K. B., 1.

{6} (1834} 1 Q. B., 742.




