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father of the defendant. The only plea which has been
argued before us is one of limitation. The case has been put
before us by the learned vakil for the appellant in this form.
He said that on the date the father executed the bonds
which are now being sued npon, the earlier bonds in exchange
for which the fresh bonds were executed had become barred
by time and, therefore, there was no consideration for them
and execution of these bonds would not be binding on the
sons. There is no doubt whatever that the father was com-
petent to execute the present simple bonds in lien of time-
barred debts. Against him the contract would have been a
valid one under section 25, clause (3), of the Indian Contract
Act. Moreover, the Hindu law does not recognize any rule
as to the extinction of claims by the efflux of time, so that
looked at from any point of view the bonds in dispute
amounted to a valid contract made by the father. The
father being dead, the sous were liable to pay the money
which their father was bound to pay. This view finds
support in Narayanasami Chetti v. Semidas Mudali (1). In
our opinion the decree of the lower appellate court was a
correct one. We accordingly confirrme the decree of the lower
appellate court and dmmaq this appeal with costs. .

Appeal (hsnmsrd

MISCELLANEOUS CIVIL.

Before Mr. Justice Piggott.
RUP I\ARAIN AND orHERS (DEFENDANTS) », BISHWA NATH QINGH
(PLAINTIFR).*
Aet No. VII of 1870 (Court Fees Act), section T (v) (a) (b)——Court‘
fee—Suit by a member of a joint Hindu family to aevoid o sale of
. ancestral property—Nature of relief to be asked for—Appeal.

In a suit where a member of a joint Hindu family seeks to avoid the
effect of a private sale of ancestral properly executed by other members of
the family, the plaintiff need not ask for any other relief than possession of
the property sold : he iz not bound to ask for cancellation of the ssle-deed’;
but: if he does so he will have to stamp his plaint according to the full
w?luet of, the property sold, unless he is permltted by the Court to smend his
plain

The case of the defendants’ appeal against a decree in favour of the
plaintiff in such a suib is, however, dlfferent, and ' they are entitled to. wvalue
their appeal, for the purposes of the Court Fees Act, under section 7 (v) (a)
of the Aot .

Raja Dhal»aswar Prasad v. Jivo Chaudhry, (2). distinguished.:

TgIS was a reference to the Taxing J udge on the ques-
tlon of the court fee payable on the plamt in a suib relatmg

* Stawp. lxererence in Fivst Appeal No. 255 of 1920.
: ) (1883) I. 1. R., 6 Mad., 203.
( ) (1918) 3 Patna L. J., 448,
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to 1 rale of joint ancestral property effected by certain yawn-
bers of a joint Hindu family, which ihe plaintiff (another
member of the family) sought to avoid. The deciee of the
iowar court being in favour of the plaintiff, a hik: qnestion
was also raised as to the court fee payahle on the defend-
ants' appeal.  The facte of the erse are stated In the office
regort.

Nuanshi Kamalokant Varma, for the appelants.

Dr. Surendra Nath Sci, {or the respondent.

Office report :=The suit giving rise to this appeal was
brought for cancellation of a sale deed and possession over
the zamindari property involved in the said sele deed. The
suit was valued at Rs. 10,000, for purposes of jurisdiction
but the court fee was paid on Rs. 1.000, heing 10 times the
Government revenuc.

In view of s ruling repovted in & . Lo J., 448, which
lays down that in a suit for a declarstion that the sale was
mvalid and for restoration of possession the plaintiff must
pay an ad valorem court fee on the value of the whole estate
sold and was not entitled to caleulate an ad ralorem fee on
10 times the amount of the Government revenne, the court
fee payable on the plaint of this suit is to be calculated on
Ra. 10,000 being the price of the property in dispute, which
comes to Re. 475, Deducting Rs. 75 alveady paid, thers is
& deficlency of Rs, 100 pavablo by plaintiff vespondent for
the eourt below.

The couwrt below decreed the plaintiff’s suit subjoect {o
payment of Rs, 4,000 by the plaintift to defendants Nos. 1 1o
6, The sald defendants appealed to this Hon'ble Court with
the prayer that the decree of the court below be set aside

- and that the plaintifi’s suit be dismissed. They valued their

appeal at Rs. 10,000 and paid Rs. 75, the same court fee as
was paid on the plaint. Tor the reasons stated above, the
memorandum of appeal to this Court was deficinntly starp-
ed by s, £00.

The resulb is that the deficiency payable by defendants
appellants for this Court is Rs. 400 and due from-the-plain- .
i vespondent for the lower cowrt is Rs. 400. '

. Objection.—~1 dispute the correctness of = the stamp
report. - The facts of the case reported in 3 P. L. J,, 448,
are entively different and that case does not apply to the
present case. There it was held by the Patna Hi;;'h Court
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that the wvelief Tor declaration was essential and that the 1022
plaintif could not succeed without the declaration souglit _———-—-

Rl £ NaRsIs
for. o

In the present case the suit is by a Hindu eo-parcener \TA?ésﬁf;m_
for possession of family property (which helonged to him as™ " 77
much as {o his father and brother) on the gronnd that it had
heen transferred by the father and the brother without legal
necessity.  Sueh o snit s essentially o snit for possession.
Tt 1s settled lasv that =o far as limitation is concerned, such
a suit is governed by the twelve vears' rule of limitation, and
not by the three vears™ rule under article 91, ov by the six
vears’ rule under article 120, of the Lamitation Act, the
reason Deing that in such o suit the main relief is one for
possession, and it is not necessary for the plaintiff to obtain
a declaration or cancellation of the sale deed, as a condition
precedent for getting possesion. In the present case itself
the suit has been brought about eight vears after the execu-
tion of the sale deed. Such a suit, therefore, falls under
seetion 7, clause v, of the Court Fees Act. . The ruling
reported in 8 P. L. J.. 448, therefore, does not apply. But
if it be held to apply to o case like the present, then I con-
tend that it does not lay down the law correetly.

Pracorr, J.—The Stamp Reporter has done no more
than his duty in bringing this gquestion forward, and the
position taken up by him can be supported by strong argu-
nments based vpon the actusl wording of the relevant clauses
of the Court Fees Act. Nevertheless T cannot escape from
the feeling that the line of action suggested does violence
to the spirit of the Act. The plaintiff’s case is that property
of which he is the joint owner has been sold without his
concurrences or authority, and the essential relief sounght is
recovery of possession npon such terms as the trial court may
see fit to impose. The suit could have been framed as one
for recovery of possession purve and simple ; this is made the
more appavent by the form of decree actually passed. The
case of Raja  Dhakeswaer Prasad Singh -~. Jivo Chaudhry

—tlleis—ot veally in point. The sale in that case had been
held by order of a public officer acting under statutory
powers; it conveyed wa good title to the pmchftsu ‘unless it
;onld ba set aside on thc ground of irregularity or fraud.

The declaratory relief sought was a necessary part of the
(1) (1'-'11") 3 Patna In T,
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suit.”  Tere no relief by way of gelaration has been grant-
ed; the decree passed is one for fc‘iovery of possession of
property paying annhual revenue to .’?Vemm_ent. It seems
to me clearly against the intention of ¢ _I-Jegls']ature that in
a suit (ov appeal) where the question ! 185u€ 1s the posses-
sion of land so assessed to revemae,vf'le valuation of the
property for purposes of court fee agSsment should be
otherwise than under section 7 (v) (a)T (D) of the Court
Fees Act.
The difficulty remains that the pla,ir,hﬂ's .been so word-

ed that it falls within the purview ofection 7 (iv) (c).
This difficulty is a real one, and I do not'ink it can be got
over unless the plaintiff can be permitted &N at this stage
to amend either—

(a) the plaint itself, or

(b) the statement of ‘' the amount at  which the

relief sought is valued > in the said plaint.

-1 hold, therefore, that as against the plaintiff, who s
the respondent to this appeal, the report must be affirmed.
Tt will remain open to the said plaintiff to move the Bench
hearing the appeal for leave to amend either the plaint or the
valuation as above suggested. I would, however, warn hinj
that he would do well to present himself at the hearing with
the money necessary to make up the reported deficiency in
his hand : if he is refused leave to amend, he may be requir-
ed to make good the deficiency before he is heard on' his
petition of cross-objections. :

The position of the appellants is different.  Fven on the
principle suggested by the Stamp Reporter, the reporf is un-
just to them ; for the ad valoremn fee would require to be cal-
culated on Rs. 10,000, Jess Rs. 4,000 which the plaintiff has
been ordered to pay, t.c., on Rs. 6,000. I think, however;
that they are entitled to appeal against the decree as it
stands and to value their appeal for the purposes of the Court
Fees Act, under section 7 (v) (a) of the said Act. -I hold
that the memorandum of appeal is sufficiently stamped.

Report parti& Egg(ffft?f:



