
1922 This appeal, therefore, must be allowed with cost ;̂, and,
-  an iniiinction must issue to the defendant in the above 

terms. W e make no order for an account.
" t ----------------- Appeal allowed

. REVISIONAL CRIMINAL.
Before Mr. Justice Lindsmi.

1922 NIZAM-UD-DIN KHAN v. MUHAMMAD ZIA-UL-NABI KHAN.*
May, 3. Criminal Procedure Code, section 125— Security for Iceeping the peace—  

------  ------------- Grounds for cancellation of bond.
The only ground on wtich a District, Magistrate can cancel  ̂a bond 

for keeping the peace or to be of good behaviour niKler Bcction 125 of the 
Code of Crimiual Procedure in; that something has supervDned since the date 
of the fu'ist court’s ordcir T\’hicb sn.tiEsfies the District Magistrate that in view 
of the facts since corue to light tliere is no longer any necessity for keeping 
the accused person under bond. A District Magistrate cannot use the section 
3 3  if he were sitting as a court of appeal nor is he justified in passing an 
order under the section merely because lie takes a different view of the evi­
dence -which has been submitted to the court of first instance.

Banarsi Das v. Partah Singh (1) and Emperor v. Shankar Lai (2) 
followed.

T he facts of this case sufficiently appear from the judg­
ment of the Com’t.

Mr. J. M. Banerji, for the applicant.
The Assistant Government Advocate (Mr. R. Malcorn- 

son), for the Crown.
L indsay , J .—These two applications in revision arise 

out of certain proceedings which were taken in the court of 
an 'Assistant Magistrate of the Agra district under section 107 
of the Code of Criminal Procedure. It was apparently re­
ported to the Magistrate that two persons, namely, Nizam- 
ud-din Khan and Muhammad Zia-ul-Nahi Khan were on 
very bad terms and were likely to commit a breach of the 
peace. The report was made to the Magistrate with a view 
to botli parties being bound over to keep the peace. The 
parties, it appears, are rela,tions.

Separate proceedings were instituted against each of the 
parties, and in the result the Assistant Magistrate bound 
over both parties for a period of one year.

Zia-iil-lSrabi Khan made an application to the Officiating 
District Magistrate of Agra under section 125 of the Criminal 
Procedure Code and that officer passed an order cancelling 
the order of the Assistant Ma.gistrate by which Zia-ul-lSl^abi 
Khan was bound over to keep the peace.

Criminal Eevision No. 93 of 1922, from an order of Ainnddiii, Officia­
ting Distrjpt Magistrate of Agra, dated the 24th of October, 1,921.

(1) (1913) I. L. li., 35 A ll, 103. '
(2) (1919) I. L. B.. 41 All., 561.
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1932The case of Nizam-ud-cliD Ivliaa, the other accused, came 
up before the permanent District Magistrate at a later stage 
under section 125 of the Code of Criminal Procedure. So 
far as Nizam-ud-din Ivlian was concerned, the District Magis- w-
trate passed an order refusing to interfere with the order zi°,ul-Nabi 
passed by the Assistant Magistrate. K h a n .

I  have now before me two applications in revision, both 
presented on behalf of Nizam-ud-din Khan. As regards his 
own case Nizam-ud-din Khan contends that he was not 
liable, on the evidence offered at the trial court, to be bound 
over to Iteep the peace. As regards the case of Zia-ul-Nabi 
Khan the contention is that the order passed by the Officia­
ting District Magistrate cancelling the bond under the pro­
visions of section 125 of the Code of Crimiual Procedure was 
an illegal order. Notice has been issued to Zia-ul-Nabi 
Khan in this case to show cause why the order under section 
125 should not be set aside.

Dealing first with the case of Nizam-ud-din Khan, 
which is case No. 94 of 1922, I have examined the evidence 
which was led in the court of the Magistrate, and, after 
perusal of that evidence which was not rebutted by any 
evidence on the part of Nizam-ud-din Khan himself, I  am 
satisfied that there was ample ground justifying the order 
passed by the Magistrate. I  may further observe that when 
Nizam-ud-din Khan was called upon to show cause, he ex­
pressed his willingness to be subjected to a bond. So much 
for the case No, 94. The application of Nizam-ud-din is 
dismissed.

As regards the other case, in which .Zia-ul-Nabi Khan is 
the accused (Case no. 93 of 1929), it appears to me that on 
the authorities of this Court the order passed by the Officia­
ting District Magistrate is an illegal order. I  may refer to 
two cases, one of which is that of Baniirsi ^Das v.
Partah Singh (1). In  that case it was held that a Districi; 
Magistrate taking action under section 125 of the Code of 
Criminal Procedure cannot treat an application made tmder 

. as an appeal and reverse the order o f  the first 
class Magistrate on the facts. I f  he considers tlie order to 
be wrong on the merits, he can exercise his revisional powers 
and submit the record to the High Court, But the cancella­
tion of bonds contemplated by section 125 can only be on the 

(1) (1912) I. L, R., 35 All., 103.
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Kitam.

1922 ground that the bonds are no longer necessary. This case 
followed in another case, that of Emperor v. Shankar 

DIN Kh4n Lai (1). I agree with this interpretation of section 
MuhImmad̂  125 of the Criminal Procedure Coci^. It appears to me that 
ZtA-uL-HABi the only ground on which a District Magistrate can cancel a 

bond for keeping the peace or to be of good behaviour is 
that something has supervened since the date of the first 
court’ s order which satisfies the District Magistrate that in 
view of the facts since come to light there is no longer any 
necessity for keeping the accused person under bond. I  do not 
think section 125 can be used by a District Magistrate as if he 
were sitting as a court of appeal or that he is justified in 
passing an order under the section merely because he takes 
a different view of the evidence which has been submitted to 
the court of first instance. It' he thinks that the order of the 
first court is not maintainable on the evidence as presented, 
his duty is not to pass an order under section 125 but to refer 
the case to the High Court on its revisional side. I, therefore, 
set aside the order of the Officiating District M^agistrate 
dated the 24.th and restore tlie order of the Assistant Magis­
trate which bears the date 17th of September, 1921.
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■j_g2 2  Before Mr. Justice Lindsay and Mr. Justice Gokul Prasad.
May, 4. SHEO NAEAIN (P la in t i f f )  v . BALA KAO (Defendant).*

4ct [Local) No. I I  of 1901 {Agra Tenancy Act), section 201 (3)— Suit far 
pTofits— Presum ption—Joint Hindu famihj.

The presumption of law proviclecl for by section 201 (3) of ('he Agra 
Tenancy Act, 1901, is none the less applicable because the part;ies to a ssuit 
for profits may be members of a joint Hindu lamity.

' T h e  facts of this case sufficiently appear from the judg­
ment of the Court.

Munshi Hanbans Sahaif for the appellant.
Pandit Uma Shankar Bajpai, ior the respondent. 
L in d s a y  and G o k u l  P e a s a d , JJ. :— This appeal and the 

connected second appeal No. 24 of 1921 arise out of suits for 
profits brought by the plaintiff appellant against his brother, 
lambardar, defendant. The suits were for profits of two 
rnabals for the years 1323, 1324: and 1325. The defendant 
pleaded in answer that he and his brother were niemFers’'bf 
joint Hindu family and that sucli a\suit was not maintainable.

* Second Appeal No. 23 of 19'2i, from a decree of H. J. Bell, District 
Judge of Jhansi, dated the 4th of June, 1920, modifying a decree of Thakur 
Phul Singh, Assistant Collectoi-, first class, of Orai, dated the 12th of 
January, 19i20'

(1) (1919) I, L. R., i l  AM., G51.


