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barred the suit. The other pleas raised in the trial court were
reicerated. On this new point the court below held that this
particular hundé was really a promissory note and, therefore,
did not fall within seetion 64 of the Negotiable Instruments Act,
In this view we are unable to agree ; but it seems to us that
the provisions of section 78, clause (d), render presentation
unneoessary in this case, According o that section no presenta-
tion for payment is necessary “ as against the drawer, if the
drawer could nof suffer damage from the want of such presenta-
tion”, In vhis case the drawer and the drawee were the same,
and, therefore, both of shem knew when the hundi was executed
that it was payable ninety days thereafier, and on the expiration
of the ninety days, both of them knew that it had not been paid.
Thus, no question of damage can arise and the cases eited are,
therefore, not applicable.

There remains another point, however, which has not been
decided, and that is whether, when Bihari Lal executed this
hundi, he was acting for the firm, and whether the money
was required for the business of the firm, On this point there is
no clear finding by the District Judge. We, therefore, refer an
issue to the learned District Judge, namely, did Bihari Lal
borrow this Rs. 2,000 for the business of the firm Bihari Lal
Balmakund ? No further evidence will be taken. On return of
the finding the usual ten days will be allowed for objections.

Isswe remitted.

Before Mr. Justice Walsh and Mr.Juslico Byves.

BRIJ LAL sxpotHER8 (Dochmp-morvers) ». DAMODAR DAS (Osszoron)®
Act No. IX of 1908 (Indian Limitation Act), scheduls I, ariicdle 183—Cdvil
Frocadure Code (1908), section 14d4—d pplication for restitution-—~Limitation.
Held that an application under section 144 of the Code of Civil Procedure
to recover mesne protity which became payable to the applicant in conseguence
of a decree of the High Court having been reversed by the Privy Council,
though not a proceeding in execution, yeb, being an application to euforce a
Qecrag of Hisg Majesty i Council, was governed as to Jimitation by arbicle 183
of the frst scheduls to the Indian Limitation Act, 1903. . Madhusudan Das

v. Birj Lal(1)referred to. Jiwa Bam -v. Nand Ram (2) {ollowed,

*Piras Appeal No. 84 of 1921, from a decres of Preo Nath Ghose, Subordinabe
Judge of - Baveilly, dated the 16th of November, 1920. '
{1) (1621) 81, Indian Cases, 80G.  (2) (1922) Bupra, p- 407,
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TaE facts of the case maborial to this report are these ;=
Het Ram and others brought a suib for possession of certain
zamindari property in the courtof che Subordinate Judge of
Bareilly. The suit was dismissed. The plaintiffs vhen assign-
ed a portion of their rights to one Damodar Das on the latter
undertaking to finance the litigation, and preferred an appeal
to the High Court, which decreed the claim. The plaintiffs
executed the decree and, having obtained possession of the
property iu suit, pub Damodar Das in possession thercof. On
appeal by the principal defendant, Brij Lal, the Privy Couneil
by their judgment, dated the Gth of February, 1914, dismissed
the suit aud ordered the partics to bear their own costs. Brij
Tal, without waiting for a sealed copy of the order of their
Lordships of the Privy Council, made an application, purporting
to be under section 144 of the Cods of Civil Procedure, o the
court of the Subordinate Judge of Bareilly for restoration of
possession of the property tio himself, and filed along with it a
copy of the julgment of the Privy Council which he had received
from his solicitors. The judgment-debtors objected, inier alia,
bhat the applicans had not fulfilled the requirements of order
XLV, rule 15, of the Code of Civil Procedure and that no  order
for execotion could be passed in the abscnce of a formal copy of
the order of His Majesty in Council. The objections did not find
favour with the Subordinate Judge and were disallowed. On
appeal the High Gourt gave effect to the objections and dismissed
Bri] Lal's application, [Vide Damodar Dus v. Birj Lal ]
In the meantime a formal copy of the order of His ¥ ajesty
in Council having been received aud transmitted to the court of
the Subordinate Juldge under order XLV, rule 15, of the Code of
Civil Procedure, Brij Lal applied again to the Subordinate J udge
and obbained possession of the property from Damodar Das.
Brij Lal next applied on the 10th of September, 1916, for the
refund of costs which had been realized from him by Het Ram
and others afler their uppeal to the High Court bad Buen
decreed. The application was opposed and the matter weng
up to the High Court, with the result that the susts were ordered
to be refunded. Brij Lal then made o third applieation on the
(1) (1915) 1. L. R., 87 AlL, 607. |
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4th of September, 1918, out of which this appeal arose, for
restitution of mesne profits realized by Damodar Das under the
“decree of the High Court. Damodar Das opposed the application
on the following grounds : —

(1) That the application having been made after more than
three years from the date of the decree of His Majesty in Counecil,
it was barred by time under article 181 of the Limitation Act.

(2) That the deeree-holder not having asked for mesne profits
in the previous applications, the present application was barred
by the provisions of erder II, rule 2, of the Code of Civil Proce-
dure.

(8) That the objector, not having been made a party to the
appeal to His Majesty in (louncil, was not liable to the applicans
for mesne profits, ,

“~ Phe learned Subordinate Judge decided all the three points
in favour of Damodar Dag and dismissed the application. Brij
Tal came up in appeal to the High Court.
Dr, Kailas Nath Katju, for the appellant :—
The present application, being oue to enforce an order of
His Majesty in Council, is governed by article 183 of the Limitu-
tion Act which prescribes a period of twelve years from the time
when the right to enforce such order acerues. Enforcement
of an order may be by way of restitution, and the fact that this
is an application under section 144 of the Code of Civil Procedure
does not take the matter out of the purview of that article. The
decree-holder by means of this application is only seeking
to enforce what follows as a necessary consequence from the order
of His Majesty in Council : Madhusudan Das v. Biry Lol (1).
For the purposes of this application it is immaterial whether
an application for restitution made under section 144 of the
Code of Civil Procedure is an application for execution or not.
The Bombuy High Court and the Madras High Court have
consistently held that such an application is one for execution:
 Hurgodigouda_v—Ningangouda (2), Sayad Hamidalle v.
TAlmedaiti (), Unmamalat Ammal v, Mathan (4) and
Somasundaram Pillat v. Chokkalingam Pillai (5). ‘

(1) (1921) 61 Indian Casos, 808.  (3) (1920) 1. L.B., 45 Bom., 1187,
() (1917) L L. R., 4L Bom., G25. (4) (1917) 83 M, L. J., 413.
; (5) (1946) 1. L. K., 40 Mad., 780,
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A Division Bench of this Court has recently held in Jiwg
Ram v. Nund Ram (1) that proceedings under section 144 of
the Code are not execution proceedings, but the question of limitg.
tion was not considered.

As to the second objection, the provisions of order II, rule
2, of the Code are not applicable to such a case and the present
application is maintainable.

The third objection hag alse no force. Damodar Das being
an assignee pandente lite is bound by the decree of His Majesty
in Council and is liable to pay mesne profits. Under section 52
of the Trausfer of Property Aet the rights of my client cannot
be affected by any transfer made during the aclive progress of
the suit. Section 146 of the Code of Civil Procedure also gives
recognition to the same principle: Dorasami Ayyar v.
Annasami Ayyar (2). Moreover, in view of the decisions onthe
previous applications for restitution between the parties, ibis
not open to Damodar Das now to say that the decree-holder ig

. not entitled to recover mesne profits {from him.

Munshi Dusge Prasad (for Mr. B. B, O’Conor), for the
respondent :

Under seetion 583 of the Code of (ivil Procedure of 1882
proceedings for obtaining restitution were proceedings in
execution of decree; but section 144 of the present Code
is a new scction, and the language used in this section makes
it clear that proceedings under it are not proceedings
in exccution, and, therefore, the only article applicable is
the general article 181, In execution something positive
i3 required to be done, while in restiution no part of the
order or decree is carried out and no specific relief granted by it
is sought to be exeouted, Articles 182 and 183 govern cases
of execution only and the expression “ to enforce’ used in
article 183 is much narrower tham the word * execution ”
used In article 182, We have to look to the character of
the application, and the present applicatios - bheing . one .
under section 144 of the present Code and having been made
more than thres years after the date of the Privy Couneil

{1) (1822) Supra, p. 407.
(2) (1899) 1. L. R., 28 Mad., 306,



VOL. XLIV.] ALLAHABAD SERIES. 552

dceree, is barred by time under article 181: Jiwa Ram v. Nand
Ram (1), Asha Bibi v, Nuruddin (2), aud Krupasindhu Roy
v. Mahanta Balbhadra Das :8).

There was no order as to mesne profits passed by the Privy
Council and what the decree-holder is now seeking is not the
cinforsement of any specific order of His Majesty in Council,
T'he present application, thercfore, does not fall under arsicle
183, :
" Proceedings under seetion 144 of the Code of Civil Procedure
are procesdings in the suit and the provisions of order 11, rule
2, of the Code are applicable. The relief now sought, not having
been asked for in the previous applications, cannot be granted,

As for the last point, Brij Lal was fully aware when he
appealed to the Privy Council that the plaintiffs, Het Ram and

“others, had transferred some of their rights to Damodar Das
and had also put him in possession of the property, and even
‘then Le did not make him a party to the appeal, Under these
circumstances Damodar Das is neither bound by the Privy
Council decrec nor can restitution be claimed against him by
the decree-holder.

Dr. Kailas Nath Katju replied.;

Warsi, J.:—This appeal raises two points. It was an
application in the court below against a person who had become
a transferee of a decree which was subsequently set aside in the
Privy Council in favour of the present appellants., The trans-
feree was not a party to the proceeding in the Privy Council,
but under the decree which the Privy Council set aside and of
which he had become a transferee, he obtainel possession of
certain property and was, therefore, in the enjoyment of mesne
profits in respect of it. The application to the court below,
which was in substance a proceeding under section 144, but which
adopted all the forms applicableto exovution proceedings, asked
that the respondenb should account for mesne proﬁts during the

tize for shich-le had b been unlawfully in possession under a decree
which had been set aside, The application was dismissed by the

conrt below on the ground that it was time-barred by article 181

(1) (1922) Supre, p. 407 (2) (1915) 80 Tndian Gases, 680.
(8) (1917) 3 Pat. L. 7., 36T,
43 ¢
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of the Limitation Act, and, sacondly, on the ground that the
respondent was noba party to the decree which gave rise to the -
application. A farther point was raised under order II, rule 2,
of the Code of Civil Proce lure which obviously has no substance,
The case has been extremely well argued on both sides before
us and a great number of authorities have been cited on this
vexed question, It is not desirable to add more than one is
obliged‘ to the tangle which appears to exist with regard to the
method of reconciling proceedings under section 144 with other
provisions of the law, It so happens that in the case before
us the point whittles itself down to a comparatively narrow
compass. We agree with the decision of this Court in the case
of Jiwa Ramv. Nond Bam (1) that proceedings under section
144 of the Code are not execution proceedings, although they.
are, of course, in the nature of proceedings in execution toenforce
gither directly or indirectly she final decree. We do not
agree with the lower a ppellate court that it is necessary that
a party to an application under section 144 should have been
a party to the decree. Section 144 is very wide in its terms, It
includes matters which an execution court or an appellate
court could nop ordinarily deal with, and the word * party ”
is not used in that section in the sensc “ party to the suit ”,
the expression -ordinarily found in other parts of the Code
dealing with execution matters, bub must mean “ party to
the application. ” It so happens that in this particular case
the matters arising out of the final decree of the Privy Council
had been already on more than two occasions before this Court,
although not always as between the identical parties now before
us, We have decided to follow the view taken by this Court
in the same or coguate matters arising out of this Privy Couneil
decree. That is to say, firstly, this Court has already held that
Damodar Dus, although not a'party to the Privy Council decree,
was bound to give up possession and that an application under
section 144 was properly made against him, We agres, Thap
disposes of the second point decided in his favour by the lower
court, Mr, Justice STUART, in a previous matter which came
before him by way of first appeal in May of last year (the cage
(1) (1992) Supra p, 407. '
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is Madhusudan Das v. Birj Lal (1), held that the application
. was one justified by the provisions of section 144, and, inasmuch
as its only authority was derived from the final decree of the
Privy Couneil, it came within the expression used in article 183
of the Limitation Aet, as being an application to enforce an
order of His Majesty in Council. The words which we have
just quoted are clearly capable of being read so as to cover an
application of this kind, which is in substance one to enforce g
decree of the Privy Council which restored the parties to the posis
tion they were in before the High Court interfered. We think
the only logical course to take, whatever academic view one
might take as a matber of construction in the interpretation of
thess somewhat difficult provisions, is to follow the view taken
by Mr. Justice STUART in the case of Madhusudan Das v. Birg
L'cd (1). The appeal musi be allowed and the case restored to
the lower courd to deal with on the merits. The applicants will
have the costs of this appeal. Costs in the court below will
abide the resuls.

RyvEs, J, I agree generally. The facts ont of which this
case arises are as follows. Some persons sued the appellants
for possession of land. They succeeded partially in the trial
cours, but, on appeal in this Court, susceeded entirely. There~
upon they executed their decree and gobt possession of the land,
and then they transferred a part of the decree to fhe respondent
and pup him in possession of a corresponding portion of the
land. Thereafter the appellants appealed to His Majesty in
Council, The respondent was not made a party to that appeal.
On the 9th of February, 1914, the Privy Council passed a decrce
reversing the decree of this Court and dismissed the suib,
It went on to direet that the parties should bear their own

costs. On the 8th of March, 1914, the appellants applied to

the Subordinate Judge to obtain restitution of possession of

. the land of which they—had been deprived. They based their

appliGation on a printed copy of the judgment of their Lordships

of the Privy Couneil, which had been supplied to them by their

golicitor in England, It was objected by the other side that

the application to the Subordinate Judge was premature and that
(1) (1921) 61 Indian Cases, 806.
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in any case it conld nob be based on the report of the Privy
Counsil. It was pointed out thab under order XLV, rule 18,
it was necessary to apply first of all to the High Court to trans-
mit the decree of the Privy Council before its execution could
be taken out. The Subordinate Judge over-ruled this objection.
On appeal this Court upheld it. The judgment is rcported :
in Damoder Dus v. Birj Eal (1), and I will refer to it later.
There were two further applications made to the Subordinate
Judge, one for recovery of possession and the osher for costs.
Poth of these were made within three years of the deciree of the
Privy Council, thab is, the 9th of February, 1914, The present
application was filed on the 4th of September, 1918, for mesne
profits for the period during which the appellants had been kept
out of possession of the property. The lower court rejected the
application on three grounds. Firstly, that it was barred W
article 181 of the schedule to the Limitation Act, on the ground
that an application for restitution was not an application
in exccution of a decree, and, therefore, article 182 did not
apply. It also held that article 183 was not applieable, because
it was not an application to enforce in terma the decree of the
Privy Council, It, therefors, held that the only other article
possible was article 181 and that under that article the applica-
tion was barred by time, It also held that, inasmuch as the
respondents were rio party to the appeal in the Privy Council,
‘they were not bound by that decree. Thirdly, it applied order
11, rule 2, as barring the application, On this ground also it
dismissed the application. On appeal before us all the three
points have been attacked, The third point has not been
pressed. On the second point I think it is sufficient to say that
in previous proceedings for restitution and eosts in this very
litigation arising out of this decree and in connection with the.
same property, it has been finally held by this Court that the
respondents, though no party to the appeal, are bound by the
decree. They, therefore, in my opinion, cannot ‘taisoc hat
objection again. On the first point I feel considerable difﬁoulty.'
It has now been held by this Court in the case of Jiwe Ram V.
Nand Ram (2) that an application under scetion 144 of thc;: Code
(1) (195) TLL.R., 87 All, 567, (3) (1922) Supra p. 407
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is not a procceding in execution under the Code of Civil Pro-
cedure. It is unnecessary, I think, to refer to any other rulings
of other courts. The question, however, remains as to what,
assuming that it is not an application for execution, is
the article of limitation which would apply. It has been held
in the cases of Ram Singh v. Sham Parshad (1), Krupasindhuw
Boy v. Mohanta Balbhadra Das (2) and Asha Bibi v. Nuruddin
(8) from Burma, that applications under seetion 144 come
within the purview cf article 181 of the Limitation Act. Qa the
other hand, the Bombay High Court in the case of Sayad
Hamidalli v. Ahmedalls (4) and the Madras High Cours
in the case of Unmamalai Ammal v. Mathan (5) have held
that applications under section 144 fall within article 182
of the Limitation Act. I may point out that all these cases
refer to applications under section 144 from decrees of the
High Court and that, therefore, article 183 was not and
could noi have been considered, It has been argued that
in the case already mentioned, Damodar Das v. Birj Lal (6),
this Courp has really decided the matter and held that an appli~
cation of this kind is really a proceeding in execution. In my
opinion, however, in orvder to appreciate that decision it is
necessary to examine what were the actual factsbefors the Court.
There an attempt had been made to execute the decree of the
Privy Council in the court of the Subordinate Judge on the
basis of .a copy of their printed judgment only, and without
having adopted the procedure laid down in order XLV, rule
15. This Court held that order XLV, rule 15, provides that
whosoever desires to obtain execution of any order of His
Majesty in Council must first apply under thab particular order
before he can proceed further, and it goes on to say that
the word * execution’ in that order is intended to cover
execution of any kind, because, as they point out, but for
’tﬁé—pm%ﬁé?'(ﬁ'»&'der XLV, rule 15, there would be  nothing to
show what steps should be taken to execute a decree, or to give
effect to a decree, of His Majesty in Council.

(1) (1918) P. Ru, p. 224, (5) (1020) 1. L, R., 45 Bom., 1137

(2) (1917) 8 Pas, L. I., 857. (5) (1917) 93 M. L. 3., 413,

{3) (1918) 80 Ludian Cages, 680. . (6) (1915) I.L,R., 37 All, 667,
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In my opinion that case takes us no further. The only case_
to which we bave been referred in which a Privy Coumcil
deecree has been the subject of decision, is Esecution First
Appeal No, 93 of 1920, decided by a single Judge of this Court,
on the 7th of May, 1921, which has been reporied in 61, Indian
Cases, 806, There, although it appears [rom the report ;shgt:._
Damodar Das was a party, he is nob the same iudividual as is the
respondent here. That case is nob in any way res judicat, but
it is a decision ameng other partics to the same litigation and
gives effect to the same decree of the Privy Council. 1t was
an application to recover certain costs, and although the order
of the Privy Couneil as to costs was that there should be no
order as to costs, this had the effect of reversing the order of the
High Court which had given the respondent in that case 0655'5'1'?
which he had recovered. Mr. Justice STUART held that the only
authority for the recovery of costs which Brij Lal paid to Mu-
sammat Indar Kuar was the order of His Majesty in Counecil,
He held, therefore, that although that spplication was under
section 144 of the Code, nevertheless the périod of limitation
applicable was that provided by article 183. The language
of article 183 is different from that of article 182, Article 182
provides for ¢ the exeeution ” of a decree or order of any Civil
Court. Article 183 is % to enforce” a judgment, decree or
order , . . of His Majesty in Qouncil. It secms (o e
that the words “ to enforce ” there are wider in meaning than
the words ““to execute ” inarticle 182 and should be interpreted
ag equivalent to “ to give full effect to”, which is synonymous
with ¢ to enforce. ” In my opinion, therefore, the order of Mr,
Justice STUART was right and we should follow it. I would,
therefore, allow the appeal,

By 18E CouRT :=~The order of the Court is that the appeal
must be allowed and the case restored to. the lower court to
deal with on the merits, The appellants will have the costs-of
this appeal. Costs in the court below will abide the result.

Appeal allowed,



