
barred the s u i t  The oiher p le a s  raised in  the ferial court were 1922: 

reiterated. On this new point the court; below held that this 'paohka^ 
paitienlar Imndi was really a promissory note and, therefore, 
did aot fall within sectioE 64 of the N'egotiable Instrumeats Act. Gjuk»,
In this view we are unable to agree ; but) ife seems to us thafc 
the provisioiis of section 76, clause id), render preseatation 
uDneoessary in this case. According to that section no presen ta­
tion for payment is necessary as against the drawer, if the 
drawer could nofc suffer damage from the want o f . such presenta­
tion” . In this case the drawer and the drawee were the samej 
and, therefore^ both of them knew when the hwicli was executed 
that it was payable ninety days thereafterj and on the expiration 
of the ninety days, both of them knew that it had not been paid.
Thus, no question of damage can arise and the cases cited are, 
therefore, not applicable,

There remains another point, howev^er, which has not been 
decided, and that is whether, when Bihari Lai executed this 
hundi, he w as acting for the firm, and whether the money 
was required for the business of the firm, On this point there Is 
no clear finding by the District Judge. We, therefore, refer an 
issue to the learned District Judge, namely^ did Bihari Lai 
borrow this Rs. 2,000 for the business o f the firm. Bihari Lai 
Balmakund ? No farther evidence will be taken. On return of 
the finding the usual ten days will be allowed for objections^

Issue remitted.
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Before M r. JmHce Walsh and Mr. J m ika  Myues,
BRI3 LAL a n d o ih e b s  (DfloaEH-HOijBEES) V .  DAMODAR DAS (D bjbctob)®
Aot No. IX  of 1908 {Indian Liniiftaiiou AGt)f sGJiBdtiU I , artioU l85—Givil ; ; 1922 .

Procedure God0{l9OQ),seaiim H4:--Ap]}Ucatioii for rM ittttion—LimitcLtim. AffrUrB^[ 
HeZd that an applieafcion under section IM  of the Gcjde of Civil Ftocedura 

to reooYer mesiiQ profits wliioli "became payable to the applicant iii oonsequenca 
of a decree of the High Court having been reversed by tlio P rivj Couacilj 
though not a proceeding in asecui;ion, yet, being an application to enforc© a

was governed as to JiojitaMou T>y ivrfciole 183 
of tlia first schedule to tb.a Indian Lim itation Act, 1908/
V. JBirj Lal ( l }  iQtBneii to. Jiioa v. (2) ioliowed.

*Pirat Appeal of 1921, from a dearae of Preo Nath. Ghose, Qabordiiaate
Judge of Bareilly, dated the 16th of Novem'ber, 1920.

(I) ^19^1} 61j Indian Oas63, 30fi. (2) (1922) Supra, p. 407,
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Bbit L aic.

The feefcs of the case maberial to this report, are these 
B e t  Ram and others brought a suit for possession of certain 
zamindari propeity iti the court) of ohe Subordinafce Judge ox 
Bareilly, The suit was dismissed. The plaintiffs î hen assign.  ̂
ed a portion  of their rights to one Damodar Das on the latter 
iinderfcaking to finance the litigation, and preferred an appeal 
to the High Court, which decreed the ' elaim. The plaintiffs 
executed the decree and, having obtained possession o f the 
property iu suit, put Damodar Das in possession thereof. On 
a,ppeal by the principal defendant, Brij Lai, the Privy Council 
by their jiidgmenfc, dabed the 6th of February, 1914, dismissed 
the suit and ordered the parties to bear their own costs. Brij 
Lai, without waiting for a sealed copy of the order of their 
Lordshipa of the Privy Council, made an application, purportiiig. 
to be under section 144 of the Coda of Civil Procedure, to the 
court of the Subordinate Judge of Bareilly for restoration of 
possession of the property to himself, and filed along with it a 
copy of the judgment of the Privy Council which he had received 
from his solicitors. The judgment-debtors objected^ inter alia, 
that the applicant had not fulfilled the requirements of order 
XLV, rule 15, of the Code of Civil Procedure and that no order 
for execution could be passed in the absence of a formal copy of 
the order of His Majesty in Council, The objections did not find 
favour with the Subordinate Judge and were disallowed. On 
appeal the High Court gave effect to the objections and dismissed 
Brij Lai’s application. [Yide Damodar Das v. Birj Lai (1).] 

In the meantime a formal copy of the order of His M ajesty 
in Council having been received and transmitted to the court of 
the Subordinate Judge under order XL rule 15, of the Code of 
Civil Procedure, Brij Lai applied again to the Subordinate Judge 
and obtained possession of the property from Damodar Das. 
Brij Lai next applied on the 10th of September, 1916, for the 
refund of costs which had been realised from him by Hefc Earn 
and others after their appeal to the High Court had b'eeri" 
decreed. The application v/as opposed and the matter went 
Tip to the High Court, wifsh the result that the costs were ordered 
to be refunded. Brij Lai then made a third application on tliQ

(1) (1915) I. L. E., 37 All., 667.
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4tli of September, 1918, out of which this appeal arose, for 
restitution of mesne profits realised by Damodar Das under the B r u  L ae.V.

'decree of the High Court. Damodar Das opposed the application D amoba«  

O E  the following grounds
( 1) That the application haviug been made after more than 

three years from the date of the decree of His Majesty in Council, 
it was barred by time under article 181 of the Limitation Act.

(2) That the decree-holder not having asked for mesne profits 
in the previous applications^ the present application was barred 
by the provisions of order 11̂  rule 2, of the Code o f Civil Proce­
dure.

(3) That the object or, not having been made a party to the 
appeal to His Majesty in Council, was not liable to the applicant 
for mesne profits.

The learned Subordinate Judge decided all the three points 
in favour of Damodar Das and dismissed the application. Brij 
Lai came up in appeal to the High Court.

Dr, Kailas Nath KatjUf for the appellant :—
The present application^ being one to enforce an order of 

His Majesty in Gouncil, is governed by article 183 o f the Limita” 
tion Act which prescribes a period of twelve years from the time 
when the right to enforce such order accrues. Enforcement 
of an order may be by way of restitution, and the fact that this 
is an application under section 144 of the Code of Civil Procedure 
does not take the matter out o f the purview of that article. The 
decree«ho!der by means of this application is only seeking 
to enforce whafe follows as a necessary consequence from the order 
of Bis Majesty in Oouncil: Madhusudan Das v, Bir^ Lai (1).
For the purposes of this application, it is immaterial whether 
an application for restitution made under section 144 of the 
Code of Civil Procedure is an application for execution or aot.
The Bombay -High Court and . the Madras High Court hava , 
consistently held that such an application is one for executidii : 
E u rg o d ig o u d a ^ S '^ -N 4 n g a n g o u d a  (2), B a ya d  S a m i d d l l i  y.

(3 ), U nnam alai A nim al y,.; M aihmi (4s) aud  

So'i'i^(^S'u^'^daram P i l l a i  Y /G h o h lm lin g a m  P U la i {5) .  . ' :
(1) {1921) 61 Indian Cases, 806. (3) (1920) T. L . E .,45  Bom ., 11S7, :
(2) (1917) I. L. B., 41 B om ., 625. (4) (1917) 33 M, L. J., 413.

: - ■ : (5) (19iG) I. L, R .j 40 Mad-j 780.
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D as .

A Division Banch of this Court) has recently held in Jiwa 
R am v. Fand Ram (1) that proceedings under section 144 of 

Baix Lae. executioa proceedings, but the question of limifca-̂
DAaioDAE tiion was not considered.

As to the second objection, the provisions of order II , rule 
2, of the Code are not applicable to such a case and the present 
application is maintainable.

The third objection has also no force, Damodar Das being 
an assignee psndmite lite ia bound by the decree o f His Majesty 
in Council and is liable to pay mesne profits. Under section 52 
of the Transfer of Property Act the rights of my client cannot 
be affected by any transfer made during the active progress of 
the suit. Section 146 of the Code of Civil Procedure also gives 
recognition to the same principle : Dorasami A yyar y.
Annammi A p ja r  (2). Moreover, in view of the decisions on'̂ the 
previous applications for restitution between the parties, it is 
not open to Damodar Das now to say that the decree-holder is 

. not entitled to recover mesne profits from him,
Munshi Durga Prasad (for Mr. B. B, O^Gonor), for the 

respondent;
Under section 583 of the Code of Civil Procedure of 1882 

proceedings for obtaining restitution were proceedings in 
execution of decree; but section 144 of the present Cod© 
is a new section  ̂and the language used in this section makes 
it clear that proceedings under it are not proceedings 
in execution, and, therefore, the only article applicable is 
the general article 181. In execution something positive 
is required to be done, while ia restitution no part of the 
order or decree is carried out and no specific relief granted by it 
is sought to be exeeuted. Articles 182 and 183 govern oases 
of execution only and tlie expression ‘V to enforce’ ■ used in 
article 183 is much narrower than the word  ̂ '‘ execution- ' 
used in artic/e 182, We have to look to the character of
the application, and the present applioatios--.beip^ one
under section 144 of the present Code and having been made 
more than three years after the date of the Privy CouEcil

(1) (1922) Supra, jj. 407-

(2) (1S9») I. L. R ,, 23 Mad.^ 806,
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V.

(locrees is barred by time under article 181; J w a  Ram Wand 
Bam  (1), Asha Bibi v. Nuruddin  (2), and Krtipasindhu Roy 
\\ Mahanta Balhhadra Das .d>).

There was no order as to mesne profits passed by the Privy 
Council and what the decree-holder is now seeking is not the 
enforcement of any specific order of His Majesty in Council, 
The present application, therefore, does not fall under article 
183.

Proceedings under seotion 144i of the Code of Civil Procetlnre 
are proceedings in the suit and the provisions of order II, rule 
2, of the Code are applicable. The relief now sought, not haying 
been asked for in the previous applications, cannot he granted.

As for the last point, Brij Lai was fully aware when he 
appealed to the Privy Council that the plaintiffs, Hefc Ram and 
others, had transferred some of their rights to Damodar Das 
and had also put him in possession o f the property, and even 
then he did not make him a party to the appeal. Under these 
circumstances Damodar Das is neither bound by the Privy 
Council decree nor can restitution be claimed against him by 
the decree-holder.

Dr. repliecl.s
W alsh, J. “.— This appeal raises two points. It was an 

application in the court below against a person who had become 
a transferee of a decree which was subsequently set aside in the 
Privy Couacil in favour of the present appellants. The trans­
feree was not a party to the proceeding in the Privy Oouneil, 
but under the decree which the Privy Council sat aside and of 
which he Had become a transferee, he obtaineil possession of 
certain property and was, therefore, in the enjoymeat of mesne 
profits in respect of it. The application to the court below,
which was in substance a proceeding under section 144, but which 
adopted all the forms applicable to exooution proceedings, asked 
that the respondent should account for mesne profits during the 

stixO^ibx-wMe^ been unlawfully in possession under a deotee 
which had been set aside. The application was dismissed by the
court below on the ground that it was tirne-barred by article 181 V

(I) (1922) Supra, p. 407. (2) (1915) 80 Indian Oasesj, 680.
(8) (1917) S Pat. L. j . ,  367.

■■■ 43 " -
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1932
of the Limitation Act, aacl, secondly, on the ground that the 
respondent was not a p a rty  to  tlie decree which gave rise to the - 
application. A farther point was raised under order II , rule 2, 
of the Code of Civil Proce lure which obviously has no substance, 
The case has been extremely well argued on both sides before 
IIS and a great number of authorities have been cited on this 
Yesed question. It is not desirable to add more than one is 
obliged to the tahgle which appears to exist with regard to the 
m ethod of reconciling proceedings under section 144 with other 
provisions of the law. It so happens that in th e  case before 
us the point whittles itself down to a comparatively narrow 
compass. We agree with the decision of this Court in the case 
of Jiwa Ram v. Wand Ram (1) that proceedings under section 
144 of tbe Code are not execution proceedings, although tha^ 
are, of oourse,in the nature of proceedings in execution to enforce 
either directly or indirectly the final decree. We do not 
agree with the lower appellate court that it is necessary that 
a party to an application under section 144 should have been 
a party to the decree. Section 14i4i ia very wide in its terms, It 
includes matters which an execation court or an appellate 
court could nob ordinarily deal with, and the word “  party ”  
is not used in that section in the sense “  party to the su it” /  
the expression - ordinarily found in other parts of the Code 
dealing with execution matters, but must mean "‘ party to 
the application.” ’ It so happens that in this particular ease 
the matters arising out of the final decree of the Privy Council 
had been already on more than two occasions before this Court, 
although not always as between the identical parties now before 
us. We have decided to follow the view taken by this Court 
in the same or cognate matters arising out of this Privy Council 
decree. That is to say, firstly, this Court has already held that 
Damodar Das, although not a party to the Privy Connell decree,
was bound to  g iv e  up possession  an d  that an...ap p lica tion  Under
section 1 4 4  was properly m a d e  against him. We agree. 
disposes of the second point decided in his favour by the lower 
court, Mr. Justice S tuart, in a previous matter which came 
before him by way of first appeal in May of last year (the case 

(1) (1922) Supm p, 407.
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is Madhusudan Das v. B irj Lai (1), held that the application 
■wag one justified by the provisions of section 144, and, inasmuch 
as its only authority was derived from the final decree of the 
Privy Council, it came' within the expression used in article 183 
of the Limitation Act, as being an application to enforce an 
order of His Majesty in Council, The words which we have 
just quoted are clearly capable of being read so as to cover an 
application of this kind, which is in substance one to enforce a 
decree of the Privy Council which restored the parties to the posi  ̂
tion thex were in before the High Court interfered. We think 
the only logical course to take, whatever academic view one 
might take as a matter of construction in the interpretation o f 
these somewhat difficult provisions, is to follow the view taken 
by Mr. Justice S t u a r t  in the case of M adhusudan D as  v. B h j  
Lai (1). The appeal must be allowed and the case restored to 
the lower court to deal with on the merits. The applicants will 
have the costs of this appeal. Costs in the coul’I; below will 
abide the result.

R ives, J. ;— I agree generally. The facts oat of which this 
case arises are as follows. Some persons sued the appellants 
fo r  possession of land. They succeeded partially in the trial 
court, but, on appeal in this Court^ succeeded entirely. There­
upon they executed their decree and got possession of the land  ̂
and then they transferred a part of the decree to Uie respondent 
and put him in possession of a corresponding portion of the 
land. Thereafter the appellants appealed to His Majesty ia 
Council. The respondent was not made a party to that appeal 
On the 9th of February, 1914; the Privy Council passed a decree 
reversing the decree of this Court and dismissed the suit. 
It went on to direct that the parties should bear their own 
costs. On the 8th o f March, 1914, the appellants applied to 
the Subordinate Judge to obtain restitution of possession of 
the land of whidijjiey-had been deprived. They based their 

" copy of the jndgmenl) of their Lordships
o f  the Privy Council, which had been Supplied  to them by their 
aolicitor in England. It was objected by the other eide thatj 
the application to the Subordinate Judge was premature and that 

(X) (1921) 61 Indian Cases, 806.
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in any case it could not be based on the report of tbe Privy 
Council. It was pointed out that under order X LY , rule 16, 

Lai necessary to apply firat of all to the High Court; to transv
D amodar decree of the Privy Council before its execution could

be taken out. T h e  Subordinate Judge over-ruled this objection. 
On appeal this Courfc upheld it. The judgment is reported 
m Damodar Das v. Birj Lai (1), and I will refer to it later. 
There were two further applifiations made to the Subordinate 
Judge, one for recovery of possession and the other for costs. 
Both of these were made within three years of the decree of the 
Privy Council, that is, the 9th of February, 1914. The present 
application was filed on the 4th of September, 1918j for mesne 
profits for the period during w'hich the appellants had been kept 
out of possession of the property. The lower court rejected the 
application on three grounds. Firstly, that it was barred 
article 181 of the schedule to the Limitation Act, on the ground 
that an application for restitution was not an application 
in exocution of a decree, and, therefore, article 182 did not 
apply. -It also held that article 183 was not applicable, because 
it was not an application to enforce in terms the decree o f the 
Privy Council, thereforej held that the only other article 
possible was article 181 and that under that article the applica­
tion was barred by time. It also held that, inasmuch as the 
respondents were no party to the appeal in the Privy Council, 
they were not bound by that decree. Thirdly, it applied order 
II, rule 2, as barring the application. On this ground also it 
dismissed the application. On appeal before us all the three 
points have been attacked, The third point has not been 
pressed. On the second point I think it is sufficient to say that 
in previous proceedings for restitution and costs in this yery 
litigation arising out of this decree and in connection with th e ; 
same property, it has been finally held by this Court that the 
respondents, though no party to the appeal, are bound by the 
decree. They, therefore, in my opiuioDj oannot 
objection again. On the first point I feel ooiisiderable di6fioulty* 
It has now been held by this Courfc in the case of Ji%va Ram  v. 
Nand Bam  ( 2) that an application under section 144 of the Code

(1) (1915) I.Ij.R ,, 37 All,, 567. (2) (J.922j Supta p. 407.
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is not a proeoeding in execution uniior fclie Code of Givi! Pro­
cedure. Itj is unnecessary, I think, to refer to any other rulingg 
of other courts. The question, however, remains a‘3 to whatj 
a.ssumiag that ifc is not an application for execution, is 
the article of limitation which would apply. It lias been held Byvas; J. 

in the cases of R m i Singh v. Sham Par shad (I  j, KriipasindJm 
Boy V, Ma.hanta Balbhadra Das (2) and Asha Bibi v. Nuruddiyi
(3) from Burma, that applications under seebion 14f4 come 
within the purview of article 181 of the Limitation Act. Oa the 
other hand, the Bombay High Court in the case o f Say ad 
Eamidalli v. Ahmedalli (4) and the Madras High Court 
in the case of Unnmnalai Ammal v, Mathan (5) have held 
that applications under section 144 fall within article 182 
of the Limitation Act. I may poiat out that all these cases 
refer to applications under section 144 from decrees of the 
High Court and that, therefore; article 183 was nob and 
could not have been considered. It has been argued that 
in the case already mentioned, Damodar Das v. Birj Lal (6)̂  
this Court has really decided the matter and held that an appli­
cation of this kind is really a proceeding in execution. In m y  
opinion, however, in order to appreciate that decision it is 
necessary to examine whafc were the actual facta before the Court.
There an attempt had been made to execute the dacree of the 
Privy Council in the court of the Subordinate Judge on the 
basis of . a copy of their printed judgment only, and witlioub 
having adopted the procedure laid down in order XLV, rule 
15. This Court held that order XLV, rule 15, provides that) 
whosoever desires to obtain execution of any order of His 
Majesty in Conncil must first apply under that particular order 
before he can proceed further, and it goes on to say thafe 
the word 'Vexecution ”  in that order is intended to cover 
Execution of any_Jd-i^d, because, as they point outj but for 

order X LV , rule 15, there would be ’ nothing to 
show what steps should be taken to execute a decree, or to, give 
effect to a decree, of His Majesty in Council,

(1) (1918) P. R., p. 22i. (5) (1920) I. L. R., 45 Bom., 1137
(2) (l917) 3 Paii.L. J., 367. (5) (19l7) 38 L. 4)13.
(8) (1915) SO Indian Casas/eSO. (6) I.L .R ,,37 All., 567.
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In my opinion that ease takes us no further. The only case^
—  - to which \\Q have been referred in which a Privy Couiibil
Bew Lae, decree has been the subject of decision, is Execution First
Damodar Appeal No, 93 of 1920, decided by a single Judge of this Oourfe,

■Dab. on the 7th of May, 1921, which has been reported in 61, Indian
* Cases, 806. There, although it appears from the report that

Damodar Das was a party  ̂ he is nob the same iudividual as is the 
respondent here. That case is not in any way res judicata, but 
it is a decision amODg other parties to the same litigation and 
gives effect to the same decree of the Privy Council. It was 
an application to recover certain costs, and although the order 
of the Privy Council as to costs was that there should be no 
order as to costs, this had the effect of reversing the order of the 
High Court which had given.the respondent in that case coats, 
which he had recovered, M r. Justice S t u a r t  held that the only 
authority for the recovery of costs which Brij Lai paid to Mu- 
samraat Indar Kuar was the order of His Majesty in Council, 
He heldj therefore, that although that application was Under 
section 144 of the Code, nevertheless the period of limitation 
applicable was that provided by article 183. The language 
of article 183 is different from that of article 182. Article 182 
provides for ‘ ‘ the execution of a decree or order of any Civii 
Court. Article 183 i s t o  enforce”  a judgment; decree or 
order , . . of His Majesty in Council. It seoms to me
that the words “ to enforce there , are wider in meaning than 
the words “  to execute ”  in article 182 and should be interpreted 
as equivalent to " to give full effect to ” , which is synouymous 
with “  to enforce. In  my opinion, therefore, the order of Mr. 
Justice S t u a r t  was right and we should follow it. I would, 
therefore, allow the appeal.

By THE CoxiET The order of the Court is that the appeal 
most be allowed and the case resf:ored to. the lower court to 
deal with on the merits. The appellants will have fhe eosfe- of 
this appeal. Costs in the court below will abide the result.

Appeal aUowedi
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