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namely^ Sahai anci Madho, in whose ease a re~trial has been 
directed by the learned Sessions Judge.

Referenoe accepted.

APPELLATE CIVIL.

S efa re  M r . JtisUea Byves and M r. Justice Gokul Frasad.
P A C H K A U R I L A L  and a h o teb b  (D ep en d an ts) v . MTJL C H A N D

AND AHOTHEE (Pl AIHTIFFS)^
Aci No. X X ¥ I  of 1881 (NegotiahU Jnsirmmnts AotJ^ sections 64 and 76—

Hundi drawn by draw&r on him self--Presm tation fo r  '^ayrnenk not noces-
sary.
The fact thai the drawai’ andtlia drawae of a hundi are fche sama person 

wiH not make the himAi a promigsory note ; but iu such case no presentation 
on due date is necessarjj as from the ,nature of the case the dra\£SjL.̂ ggTOQt 
suier damage from the want of such presaatation.

T h e  facts of this case sufficiently appear from the judgmeni! 
of the Court.

Munshi Qulmri Lal and Dr. Burendm Nath Sen, for the 
appellants.

D r. (S'. M./S'uZoiTOaw, for the respondents.
‘ R w es and Gokul Prasab, JJ. -.“ “This appeal arises out of a 

hundi drawn by Bihari Lai Balmakurid on the firm of Bihari 
LaV Balmaknnd in favour of Mul Ghandj the plaintiffs, agreeiag 
to pay him Rs. 3,009 withia ninety days from the 30fch of Apriij
1918, -with‘ interest at 12 per ceat. per annum. The pi aintiffa 
gave the defendants credit for certain items and sued for 
Bs. Ij906, the balance with interest.

The main defeuoe of tho contesting defendants was the 
denial of the execution oi the hundi, Alternatively, it was 
claimed that execution by one member of the firm would not 
bind the other members  ̂ as the ntioney was not required for or 
used in the business of the firm.

The trial court decreed the suit. On appeal a further point 
was takea, namely, that as the hundi had not bten pr̂ Fe-QtiŜ -#|}@- 
pro-visions of section G4i of the Negotiable Instruments Act

* Sacond Api>eal No. 1089 of 1920, from a decree of L. S. White, Distriofc 
JuclgB of Cavmpore, dated the Ist of July, 1920, confirming a decree of Muhiim* 
mad Husain, Additional Subordinate. Judgo.of Oawnporo, dated tlio 21st of 
Novem'berj 1919.



barred the s u i t  The oiher p le a s  raised in  the ferial court were 1922: 

reiterated. On this new point the court; below held that this 'paohka^ 
paitienlar Imndi was really a promissory note and, therefore, 
did aot fall within sectioE 64 of the N'egotiable Instrumeats Act. Gjuk»,
In this view we are unable to agree ; but) ife seems to us thafc 
the provisioiis of section 76, clause id), render preseatation 
uDneoessary in this case. According to that section no presen ta­
tion for payment is necessary as against the drawer, if the 
drawer could nofc suffer damage from the want o f . such presenta­
tion” . In this case the drawer and the drawee were the samej 
and, therefore^ both of them knew when the hwicli was executed 
that it was payable ninety days thereafterj and on the expiration 
of the ninety days, both of them knew that it had not been paid.
Thus, no question of damage can arise and the cases cited are, 
therefore, not applicable,

There remains another point, howev^er, which has not been 
decided, and that is whether, when Bihari Lai executed this 
hundi, he w as acting for the firm, and whether the money 
was required for the business of the firm, On this point there Is 
no clear finding by the District Judge. We, therefore, refer an 
issue to the learned District Judge, namely^ did Bihari Lai 
borrow this Rs. 2,000 for the business o f the firm. Bihari Lai 
Balmakund ? No farther evidence will be taken. On return of 
the finding the usual ten days will be allowed for objections^

Issue remitted.
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Before M r. JmHce Walsh and Mr. J m ika  Myues,
BRI3 LAL a n d o ih e b s  (DfloaEH-HOijBEES) V .  DAMODAR DAS (D bjbctob)®
Aot No. IX  of 1908 {Indian Liniiftaiiou AGt)f sGJiBdtiU I , artioU l85—Givil ; ; 1922 .

Procedure God0{l9OQ),seaiim H4:--Ap]}Ucatioii for rM ittttion—LimitcLtim. AffrUrB^[ 
HeZd that an applieafcion under section IM  of the Gcjde of Civil Ftocedura 

to reooYer mesiiQ profits wliioli "became payable to the applicant iii oonsequenca 
of a decree of the High Court having been reversed by tlio P rivj Couacilj 
though not a proceeding in asecui;ion, yet, being an application to enforc© a

was governed as to JiojitaMou T>y ivrfciole 183 
of tlia first schedule to tb.a Indian Lim itation Act, 1908/
V. JBirj Lal ( l }  iQtBneii to. Jiioa v. (2) ioliowed.

*Pirat Appeal of 1921, from a dearae of Preo Nath. Ghose, Qabordiiaate
Judge of Bareilly, dated the 16th of Novem'ber, 1920.

(I) ^19^1} 61j Indian Oas63, 30fi. (2) (1922) Supra, p. 407,


