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namely, Sahai and Madho, in whose case a re-frial has been
directed by the learned Sessions Judge.
Reference accepted.

[ ———

APPELLATE CIVIL.

Before Mr. Justica Tyves and Mr. Justice Gokul Praswd.

PACHEKAURI L.AL aNp AvormER (DrrEnpanTs) 2. MUL CHAND

AVD ANOTHER {PLAIMTIFFS)*

Act No. XXVI of 1881 (Nagotiable Inséruments Act), sections 64 and 76—
Hundi drawn by drawer on kimself--Presentation for peyment 1ol neces-
sary.

Tho fact that the drawer and the drawee of a hundi are bhe game person
will not make tho hundi o promissory note ; but in such case no presentation
on dus date is necessary, as from the nabure of the case the dmw
suffer damage from the want of such presentabion.

TaE facts of this case sufficiently appear from the judgment
of the Court.

Munshi Gulzard Lol and Dr. Surendra Nath Sen, for the
appellants.

Dr., §. M. Sulaiman, for the respondents.

Ryves and GoxuL PraSAD, JJ.:—~This appeal arises out of a
hundi drawn by Bihari Lal Balmakund on the firm of Bihari
Lal Balmakund in favour of Mul Chand, the plaintiffs agreeing
to pay him Rs, 2,000 within ninety duys from the 30th of April,
1918, with intevest at 12 per ceat.per annum. 'The plaintiffs
gave the defendants eredit for cerfain items and sued for
Rs. 1,906, the balance with interest.

The main defence of the contesting defendants was the
denial of the execution of the hundi, Alternatively, it was
claimed that execution by one member of the firm would not
bind the other members, as the money was not required for or
used in the business of the firm,

The trial court decreed the suit, On appeal a further point

provisions of scction 04 of the Negotiable Instruments Act

¥ Becond Appeal No. 1089 of 1920, from a decree of I S. Whito, District
Judge of Cavinpore, dalod tho 1st of Fuly, 1920, confirming a deoreo of Muhum-
mad Husain, Additional Subordinate Judgo. of Cawnporo, dated tho 2ist of
November, 1919,
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barred the suit. The other pleas raised in the trial court were
reicerated. On this new point the court below held that this
particular hundé was really a promissory note and, therefore,
did not fall within seetion 64 of the Negotiable Instruments Act,
In this view we are unable to agree ; but it seems to us that
the provisions of section 78, clause (d), render presentation
unneoessary in this case, According o that section no presenta-
tion for payment is necessary “ as against the drawer, if the
drawer could nof suffer damage from the want of such presenta-
tion”, In vhis case the drawer and the drawee were the same,
and, therefore, both of shem knew when the hundi was executed
that it was payable ninety days thereafier, and on the expiration
of the ninety days, both of them knew that it had not been paid.
Thus, no question of damage can arise and the cases eited are,
therefore, not applicable.

There remains another point, however, which has not been
decided, and that is whether, when Bihari Lal executed this
hundi, he was acting for the firm, and whether the money
was required for the business of the firm, On this point there is
no clear finding by the District Judge. We, therefore, refer an
issue to the learned District Judge, namely, did Bihari Lal
borrow this Rs. 2,000 for the business of the firm Bihari Lal
Balmakund ? No further evidence will be taken. On return of
the finding the usual ten days will be allowed for objections.

Isswe remitted.

Before Mr. Justice Walsh and Mr.Juslico Byves.

BRIJ LAL sxpotHER8 (Dochmp-morvers) ». DAMODAR DAS (Osszoron)®
Act No. IX of 1908 (Indian Limitation Act), scheduls I, ariicdle 183—Cdvil
Frocadure Code (1908), section 14d4—d pplication for restitution-—~Limitation.
Held that an application under section 144 of the Code of Civil Procedure
to recover mesne protity which became payable to the applicant in conseguence
of a decree of the High Court having been reversed by the Privy Council,
though not a proceeding in execution, yeb, being an application to euforce a
Qecrag of Hisg Majesty i Council, was governed as to Jimitation by arbicle 183
of the frst scheduls to the Indian Limitation Act, 1903. . Madhusudan Das

v. Birj Lal(1)referred to. Jiwa Bam -v. Nand Ram (2) {ollowed,

*Piras Appeal No. 84 of 1921, from a decres of Preo Nath Ghose, Subordinabe
Judge of - Baveilly, dated the 16th of November, 1920. '
{1) (1621) 81, Indian Cases, 80G.  (2) (1922) Bupra, p- 407,
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