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SEYISIONA.L CRIMINAL.

B efore Mr. JusticB Lindsay.
March, ZQ. EM PEROR i;. DURGA PRASAD'-*'

----------- - Qfiffiinai Proaedure Code, sections 302 and 20S— Cass imrLially mguirad. in to --
Suh&equ&nt ovder div&ctinj ct> local iiiiV3Sji{jciiion—-Bosults of invsstiijcition 
taken into considevation against tha accused.
Uudet section 202 of, the Oode of Orimmal Procedure a Magistrate may 

oifclier inquire into the case Ivimself or may direct a local inyastigation, but lia 
ctmuot combine the two proeedm'es. If a Magistrate, having ^partially in. 
quii'flcl into a case, then directs a local in-vestigation, lie commits an irregu- 
lanty. And if he sufferc; his mind to bo influenced prejudicially to the accused 
by the results of such local investigation, his proceedings will bo vitiated.

T h i s  w a s  a reference in a. case under sections 342 and 384 
of the Indian Penal Codej made by the Sessions Judge of Banda.

The faofcs out of wlaich the reference arose are fully 
in the following order of the Sessions Judge

Du Iga Prasad, teacher, of the village of Mungas, Sahai, a 
eo-shaxer and lambardar of the village, and Madho were tried to
gether and coiavicted of offences punishable under sections 342 
and 384 of the Indian Penal Code. Durga Prasad was fined 
Es. 60 only; the other two, more than Rs. 50, Sahai and Madho 
prefer this appeal from the order of conviction and sentence 
passed against them.

“  Having heard the learned vakil for the appellants and the 
Government Pleader, I have arrived at the oonchision that the 
convictions and sentences of Sahai and Madho should be set aside 
and they should he retried by any other Magistrate of the first 
class.

“  Six persons brought the complaint which gave rise to the 
trial against the accused persons in the lower court on the 4th 
of Octoberj 1921, The complainants were exaoQined on tlie same 
date. Processes for the appearance of the accused persons were 
not ordered to be issued. The eomplainants were told instead, 
under section 202, Criminal Procedure Code.'tiT^roMee*'^^ 
on the 19th of October. Oidimrily, after the examination o f the 
complainant, processes are is,sued. And, according to decided 
eases, a Magistrate has no discretion to make a judicial inquiry, 
unless he is not satisfied as to the truth of the complaint. The

*Ci'imiiial Reference No. 168 of 192S.
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above order iŝ  therefore, primd facie  proof of the fact that 
the learned Magistrate was not satisfied as to the truth of the 
complaint, even after hearing the statemenfcs of the compIaiuaQts 
on oath. On the 19th  ̂ the evidence of two ■witnesses, Gajju and 
Bharosa, was recorded. Having heard them, the learned Magis
trate wrote the following order, which ie to be found in the 
order-sheet:—

‘ I am not satisfied with the section 202 evidence produced 
today. It is admitted that the complainants had stipulated to 
plough up the fields andj therefor6s the subsequent alleged ex
tortion may not iiave any trath in i t /

“ I f  the reasons given by the learned Magistrate were valid, the 
proper order in tlie ordinary course of things ouglit to have been 
a dismissal of the complaint under section 203, with brief reasons 
for such dismissal. Instead of that, the learned Magistrate pxo« 
ceeded to make an order directing a naib4 ahsildar to report 
after a'fh inquiry ”  The meaning of this order is nob quite clear. 
Under seotion 202 an *■ inquiry  into the case is the piovince of 
the Magistrate only. Any officer subordinate to such Magistrate, 
or a police oMicer, or any other person may, i f  so directed, hold 
a previous local i n v e s t i g a t i o n In a case decided by the 
Hon’ble High Court, Baij Nath v. Raja Ram  ( 1), the suggestion 
was thrown out that oases  ̂ in which there “were any disputes 
about boundary, or any matter o f that kind was involved, were 
alone fit cases for a “  local inved igation r  But I presume that 
the learned Magistrate’s order directing the Naib-Tahsildar to 
hold an inquiry and report*' was really an order directing an 
investigation authorized by section 202, The Naib-TahsiWair 
examined a number of witnesses on the spot besides the complain- 
a,ntSj the accused and the two witnesses whom the complainanta 
produced before the learned Magistrate tinder section 202, ' 
After a perusal of the Naib-Tahsildar’s"|5roceedihgs and'

1921, processes wore issued for 
the appearance of the accused persons, who appeared on the 18th 
of November. On this date two out of the six complainants, two 
witnesses, who were exa.rDiined under section 202, and one further 
-witness Manzur Kabi/who proved not a word of the oharga, 

(1) (1912) 10 A. L. J .J 9 ,
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were examined. The uourb then adjoarneds and on the 3rd of 
December, 1921, the Naib-Tahsildar and one Ram Prasad, an 
assistant teacher in the school of one of the accused, D arga  
Prasad, were examined. I notice that the counsel for defence 
objected to any question l>eing put to the Kaib-Tahsildar rela
ting to what the accQsed persons or the witnesses stated to him. 
This objection was over-ruled. On the other hand, the prosecu
tion wanted the Kaib-Tahsildar to prove the statements of per
sons recorded by him. That was also disallowed. The Naib- 
Tahsildar proved (I) that Sahai, one of the accused personsj 
saluted the witness in a manner which led him to think that he 
■wanted the matter to be hushed up; and (2) that the assistant 
teacheij Ram Prasad, told him that one of the boys, „idM|̂ had^ 
been produced before the witness, was tutored by one of 
accused. The evidence of the assistant teacher, Ram Prasad, 
before the court did not help the prosecution^ The latter there
upon declared the witness hostile, and was permitted to cross- 
examine him. The record indicates that to this witness was put 
in cross-examination a statement said to have been made by him 
before the Naib-Tahsildar, where he mentioned that the accused, 
Durga Prasad, realized Rs. 10 each from the complainants. He 
was apparently contradicted by his statement before the Naib-” 
Tahsildar, for he goes on to say that the Naib-Tahsildar did not 
record his full statement, that he made notes only, that his state
ment was not shown or read out to him, and that he signed it 
merely because he was desired by the Naib-Tahsildar to do so,

“ The learned Magistrate in his judgment observes as 
follows’.-—

‘ Manzur Nabi, witness,''gives clue to the first paiiohayat 
having been held in the school, although he denied all knowledge 
of the second. (I may note here that no offence was committed 
in the first panchayat, and the olfences whicdi are the subjecs of the 
charge were said to have been committed in the s&imd'ptr9l;dka-*--- 
yat alone). Pandit Suraj Nath Misra, the Naib-Tahsiidar who 
held the preliminary investigation, has also been formally exa
mined. Bam Prasad, assistant teacher, has retracted the state-- 
ment made by Mm before the Naib:Tahssldar, obvioiialy under 
pressure/



VOL, X L iV ,] ALLAHABAD SERIES. 55S

“  The learned Magistrate bases his judgment in the above cir
cumstances oil the evidence of the two complainants and the two 
witnesses, the same who were examined under section 202> aIone« 
A comparison of their evidence under section 202, and at the 
time of the trial, will show that there was nothing , new in their 
subsequent statements; but so far as their testimony wentj the 
case stood exactly where it did after the proceedings under 
section 202.

“ Now, under section 202 the learned Magistrate had the option 
of only one out of two alternatives, namely, either to inquire 
into the case himself, or direct a previous local invesfcigafcion. 
Assuming that this was a fit case for a local investigation, there 
is nothing in section 202 which_empowered the learned Magistrate 
to have recourse to both the alternatives. The record shows 
that he chose one of the two alternati ves, namely, to inquire into 
the case himself, which he did. His order j therefore, directing a 
local investigation was irregular. And if it be found that any 
material obtained through this irregular course acted on the mind 
of the learned Magistrate in arriving at a conclusion prejudicial 
to the accused persons, it must be held that the accused persons 
were prejudiced in consequence o f that irregularity. I t  would, 
therefore, vitiate the proceedings. Upon a perusal of the judg
ment under appeal and the passages quoted, I have scarcely any 
doubt that a material portion of the irregular proceedings had 
a share in the formation of the learned Magistrate’s judgment. 
I  would accordingly set aside the order of conviction and sen
tence made against the appellants and send down the record to 
the District Magistrate to pass it on to some other Magistrate 
empowered to try the case, for re-trial of the appellauts. In 
view of the ruling in Bhola Y, Emperor (I), I refer the ease of 
Durga Prasad, against whom ii non^appealaUe sentence was 
passed and who has not appealed, to the Hon’ble HigH' Court 

leTearned Magistrate’s explanation.”  
jIN D S A Y , J. -  For the reasons stated in the referring ordet 

of the Sessions Judge, I set aside the conviction and sentence 
of the accused, Durga Prasad, and direct that he be re-tried 
before a competent Magistrate along with the two other aconsed,

: (1) (1917J 40 Indian Cafieg, 382,
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namely^ Sahai anci Madho, in whose ease a re~trial has been 
directed by the learned Sessions Judge.

Referenoe accepted.

APPELLATE CIVIL.

S efa re  M r . JtisUea Byves and M r. Justice Gokul Frasad.
P A C H K A U R I L A L  and a h o teb b  (D ep en d an ts) v . MTJL C H A N D

AND AHOTHEE (Pl AIHTIFFS)^
Aci No. X X ¥ I  of 1881 (NegotiahU Jnsirmmnts AotJ^ sections 64 and 76—

Hundi drawn by draw&r on him self--Presm tation fo r  '^ayrnenk not noces-
sary.
The fact thai the drawai’ andtlia drawae of a hundi are fche sama person 

wiH not make the himAi a promigsory note ; but iu such case no presentation 
on due date is necessarjj as from the ,nature of the case the dra\£SjL.̂ ggTOQt 
suier damage from the want of such presaatation.

T h e  facts of this case sufficiently appear from the judgmeni! 
of the Court.

Munshi Qulmri Lal and Dr. Burendm Nath Sen, for the 
appellants.

D r. (S'. M./S'uZoiTOaw, for the respondents.
‘ R w es and Gokul Prasab, JJ. -.“ “This appeal arises out of a 

hundi drawn by Bihari Lai Balmakurid on the firm of Bihari 
LaV Balmaknnd in favour of Mul Ghandj the plaintiffs, agreeiag 
to pay him Rs. 3,009 withia ninety days from the 30fch of Apriij
1918, -with‘ interest at 12 per ceat. per annum. The pi aintiffa 
gave the defendants credit for certain items and sued for 
Bs. Ij906, the balance with interest.

The main defeuoe of tho contesting defendants was the 
denial of the execution oi the hundi, Alternatively, it was 
claimed that execution by one member of the firm would not 
bind the other members  ̂ as the ntioney was not required for or 
used in the business of the firm.

The trial court decreed the suit. On appeal a further point 
was takea, namely, that as the hundi had not bten pr̂ Fe-QtiŜ -#|}@- 
pro-visions of section G4i of the Negotiable Instruments Act

* Sacond Api>eal No. 1089 of 1920, from a decree of L. S. White, Distriofc 
JuclgB of Cavmpore, dated the Ist of July, 1920, confirming a decree of Muhiim* 
mad Husain, Additional Subordinate. Judgo.of Oawnporo, dated tlio 21st of 
Novem'berj 1919.


