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where there has been a provision for a particular arbitrator
who Is either dead or retired. If he has died or refused to act,
‘1t 18 a8 though there were no provisions. But apart from that
we think that the case is entirely covered by the decision in the
rather curious case of Bhogwan Das v. Gurdayal (1°, and parti-
cularly by the prineiple l1id down in that case which we entirely
endorse: “ where a party has gone to arbitration in a case
in which if he had refused to go to arbitration an order of
reference would have becn made under paragraph 17, it is too
late for him, when a difficulty arises at a later stage of the
proceedings which [ as not been provided for unless an order
of reference has been made, to dispute the right of his
opponent to obtain an order of reference under paragraph 17.”
The decision in the case of Bale Pattebhirama Chetti v. Seetha-
“v¥dma Chetti (2) really supports the appellant, alithough the
learned Judge did not seem to think it applicable, and the deci-
sion which he followed, namely, the case of Ahmad Nur Khan
v. Abdur Rahmen Khan (3), to which a member of this Bench
was a party and which both of us endorse, has nothing whatever
to do with the question raised in this case. The appeal must be
allowed with costs and the matter sext back to the Subordinate
Judgs with directions to file the agreement of reference and to
proceed with the appointment of the arbitrator in accordance with
the provisions of the schedule, '
Appeal allowed.

Bofore Mr. Justice Lindsay and Mr. Jusiice Byves.
MURLIDHAR (DEreNpaNt) v PITAMBAR LAL (PnaNgirr) AND
MANNI LAL axp oraers (DEPENDANTS).

Civil Procedure Cods (1908), order XXXII, ruls 4-= Guardian ad litem-—
Suit by minor fo set aside a decres ajainst him on the grownd that he
was not properly represented in the former suif.

In all cases where a minor subseqaeuntly sueg to sab aside a decree as againsk
him onjthe ground that he was not properly represented, the merits have
to be gone into.

,4 ﬁggazxLA@pﬂai’ ’No 705 ot 1920 from s dacrse of Lal Gopal Muker]x, .
Additional Judge of Allahabad, dated the 26tk of February, 1920, reversing
a decres of Gauri Shanksr Tewari, Subordinate Judge of Allahabad, dated
tho 12th of Deaember, 1918,
(1) (1921) 19 A. L. 7., 828 (2) (1894) L L. R., 17 Mad., 408,
{8) (1919) I, L. R., 42 AlL,119).
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A joint Hindu family coasisted of twa persons, r.D and his minor cousin
P. G D having executed a mortgage of the joint family property, the
mortgageos brought & suit for sale pgaiust bhoth G D and P and nominated
G D ae P's guardian ad litem. Notice was served on G D, who did
nob appear in answer to the notice, but on the date fixed for the hearing
appeared and confessed judgment on his own behalf and on bebhalf of the minor
and o decree followed. The mobher of the minor was alive, but her existence
was noh brought to the notice of the conrt, nor did it appear Fhat the court had
applied its mind to the copsideration of whether G D was fit and proper
person to represent the minor ov whether even he had consented %o dosa, He
had in fact ab frsh refnsed, but this rvefusal was not hrought to the notice
of the gourt.

In these circumstances it was held, on suit by the minor to set aside
tlie decree against him, that the minor hud nob bcen properly representod
in that suit, Malkarjun v. Narkari (1), Welian v. Banke Behari DPershad
Singh (2), The Colleclor of Meerut v. Umrac Singh (8), Baijnath Rai
v. Dharam Deo Tiwari (4), Chhatter Singh v. Tej Singh (B), Khiarajmal
v. Daim (6) and Hanuman Prasad v. Muhommad Ishag (7T) referred boy

THE facts of the case are fully stated in the judgment of
Ryves, J.

Dr. Kailns Noth Katju, for the appellant.

Pandit Uma Shankar Bajpai and Babu Piari Lal Banerji,
for the respondents.

Ryvgs, J. :—Ghazi Din and his first cousin Pitambar formed
a joint Hindu family of which Ghazi Din was the karéa. Pitam-
bay was a minor, On the 276h of April, 1913, Ghazi Din made
& mortgage of the joint family property in favour of Munni Lal
and Kashi Prasad. The mortgagees sued Ghazi Din and Pitam-
bar under the guardianship of Ghazi Din on foot of their mort-
gage. Ghazi Din confessed judgment and a preliminary decree
was passed on the 30th of March, 1916, This was duly made
finat and the property was attached and put up for sale, and the
6th of February, 1918, was the date fixed for the sale. On that
date Pltﬂfnbar, still a minor, filed the suit out of which this
ls;ppeal. arises, against Kashi Prasad and the representatives of

Tunni Lal, the mortgagees, and Ghazi Din, for a declaration
tlbat Ith.e decree in the former suit wag void and illegul as a,gainsb
the plaintif} ; : AT S

1P ff and that he was not bound by it snd that in execution
- (1) (1900) L L. 5

{1) (1900) L L. R., 25 Bom., 837. (4) (1816) I. L. R, 33 All., 815.

(;) 11 8) I L. R., 30 Cale,, 1021, (5) (1920) I, L. R, 43 Al 104

015) 48 A, ' 2o
(8) (1915) 13 A, L 7., 487. (6) (1904) T. L. R., 83 Calo., 296,
(7) (1905) 1. L, R., 28 AllL, 187.
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of the said decree the remaining half of the joint family
property was not saleable. The property was sold and purchased
by Murlidhar, and the sale was confirmed on the 9th of
March, 1918, On the 22nd of March, 1918, the plaint was
amended, Murlidhar was made a defendant, and au additional
clause was inserted in the plaint to the effect that in execution
of the decree in the said suit the house was sold by auction on
the 6th of February, 1918, and was purchased by defendant
No. 4, thatis, Murlidhar, and an additional prayer was added
for a declaration that the said sale was void and illegal. It wase’
alleged in the plaint that the mortgagees, in spite of their
having knowledge of the fact that the rights of Ghazi Din were
adverse fo those of the plaintiffi, apprinted him the guardian
of-the plaintitf, and in collusion with him obtained a decree;
that in fact there was no lawful guardian of the plaintiff ; that
the whole proceedings were kept oonceal-d from the mother of
the plaintiff who only got to know of the suit when execution

was taken out; that Ghazi Din had no power to execute the -

mortgage deed and that it was not for the benefit of the plaintiff.

The first court found that the mortgage was not made for
family necessity or for the henefit of the family. It also found,
however, that there was no evidence to show collusion between
Ghazi Din and the mortgagees, and that the plaintiff was pro-
perly represented in the former suit. It nevertheless dismissed
the guit., On appeal the court below upheld the finding that
the mortgage was not exccuted for legal necessity or the benefit
of the minor. It further found that Ghazi Din was not a proper
person to be appointed guardian in the suit, and on this ground
allowed the appeal and decreed the suif. : _

This appeal is by the auction-purchaser. The connected
appeal No. 736 of 1920 is by the mortgagees.

It was argued very strenuously by Dr, atju for the appel-

lant that Murli being a stranger to the litigation * was
Justified in believing that the court has done that which by the
direction of the Code it ought to do”: Malkarjun v. Narhari (1),

He further argued, relying on the same case, that the only

court competent to decide who was a proper person to be the
(1) (1900) I. L. R., 25 Bom., 34T,
41
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guardian of the minor was the Judge in whose courb the suit
was filed. He decided very naturally that Ghazi Din, the kartw
of the family, was a proper person and be had jurisdiction so to
decide, and so, even if he decided wrongly, his decision is
binding and the minor canuot re-open the (uestion in the absence
of fraud or collusion,

With refercnce to certain rulings of this Court, which will
be noticed later, his argument was that the utmost length to
which they went was, that where it was apparent that there
had been an irregularity in the procedure adopted by the court
in the appointment of a guardian, then and then only could the
court inquire into the question whether the minor had been
prejudiced ; and if it found that the minor had not been pre-
judiced, the decree stood, even if 1n fact no guardian ab ali ad-
been formally appointed: Walian v. Buanke Behari Pershad
Ningh (1) and The Collector of Mesrut v. Umrao Singh (2),°
In this case it is said there was no Irregularity in the proce-
dure, and no fraud or collusion was found,

On behalf of the respondents it has been argued that, if
the minor was not properly represented in the suit, the decree
and every thing that followed from ic was, so far as the minor
was coicerned, a nullity.  In order to ascertain whether he had
been properly represented it was necessary to go into the facts,
and that could only be done in most cases iu a subsequent sait.
If in such suit it was found that there had been irregularity
in the appointment of the guardian, then, if the court was
satisfied that the minor was prejudiced, the decrec against the
winor was void—Baijnath RBui v. Dharam Deo Tiwari (8),
followed in Ohhattar Singh v. Tej Singh (4),—and ifis was found
that the guardian appointed was not a proper person, that was
o gross irregularity which inevitably avoided the decree. Before
deciding which of these arguments should be adopted, I pro-
pose to set out the provisions of the Code applicable, and the
facts leading up to the &ppolnbmuut of Ghazi Din as guarchan
ad Litem to his minor cousin, and his subsequent conduet.

Order XXXIT, rule 8 (1), provides: “ Where the defendant
13 a minor, the Court, on being satisfied of the fact of his

(1) (1908) I. L. R., 80 Cale., 1021 3, (1916) I L. R., 83 AllL, 815,
(2) (1915) 13 A. L, T, 437, (4) (1920) I, L. R., 43 All., 104,
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minority, thall appoint a proper person to be guardian for
the suit for such minor.”

‘ ‘Sub-paragraph (3) of the rule provides that an application
for the appointment of a guardian ¢ shall be supported by an
affidavit verifying the fact that the proposed guardian has no
interesh in the matters in controversy in the suib adverse to
that of the minor and thas he is a fit person to be so appoin-
ted,” _

Sub-paragraph (4) direets that *no order shall be made on
any application under this rule except upon notice to the minor
and fo any guardian of the minor appointed or declared by
an authority competent in that behalf, or, where there is no such
guardian, upon notice to the father or other natural guardian,
or 0 the person in whose ecare the minor is, and after hearing
any objection which may be urged on behalf of any persen served
with notice under this sub-rule.” Rule 4 of the same order
defines who is a proper person, namely, ¢ any pergon who is of
gound mind and has attained majority may act as next friend

of a minor or as his guardian for the suit, provided that the

interest of such person is not adverse to that of the minor,” It
is further directed that ‘“no person shall, withous his eonsent,
be appointed guardian for the suis.”

When the mortgagees filed their suit against Ghazi Din
and the plaintiff, they sbated that the latter was a minor and
that he and Ghazi Din formed a joint Hindu family of which
Ghazi Din was the karta. They filed an affidavis to this effect
and stated therein that Ghazi Din had no adverse interest to
the minor and was a fib person to be appointed his guardian.
They did not state that the mother of the minor was alive.

Thereupon notices were issued to the minor and to Gihazi

Din, The notice to the minor was afixed to the door of his

house. Ghazi Din was served personally. He endorsed a note
on the duplicate returned to court, in the Mahajani character
Awhich-the oottt ap) appa,reubly could not read), refusing to act as
guardian, The attention of the court was not drawn to this
endorsemeny either by the serving peon or by anybody else.
I donot think, however, that anything surns on this circumn.
stance. It was the duty of Ghazi Din to appear in obedience to
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the notice and object, if 8o advised. He did not appear, and the
court, not uunaturally, concluded from his abstention that he
consented, and appointed him guardian without further inquiry,
On the date fixed for the hearing of the suit Ghazi Din appeared
and coofessed. judgment both on his own behalf and on behalf of
the minor, and the mortgagees’ suil was thereupon decreed.
There was no irregularity in the procedure laid down in order
XXXII, rule8, But that procedure is only enacted to enable the
court to appoint a proper person as a guardian, I think that if
the nominated guardian does nob appear, the court may assume
that he consents to being appointed, but that does not absolve
the court from inquiring into the question whether he is a proper
person to represent the minor. In fact, where, as here, the
mortgage was made by the karéa of the joins property of himself
and the minor, I think even if the karfa consented to he guardian,

a duty was cast on the court to eonsider whether tho karte, who
could not repudiate bis own mortgage, was at all a proper person
to represent the minor, It is quite clear that the court could
only appoins a proper person as defined inrule 4. Ifit appoints
8 person disqualified under that rule, it seems to me it comuits
an illegality rather than a mere irregalarity. Suppose, for
instance, the court, merely relying on a false aftidavit of a
plaintiff, appointed a lunatic to be the guardian ad litem of a
minor defendant, could it possibly be maintained that the winor
was properly represented, and that, even if no steps were taken
to defend the minor’s intercsts, nevertheless the minor could never
challenge the decree passed against him ?

I think it only necessary to give this instance to show that
Dr. Kafjw’s main argument is far too broadly stated. In the
present case, however, he points out that the person appointed was
the karta, the natural person to be the guardian and whose interest
would not necessarily be adverse to the minor's, and i is there-
fore suggested that the court was righti in appointing him,

The case in I, L. R,, 25 Bombay, page 337, was considered by
their Lordships of the Privy Council in Khiarajmal v. Daim
(1. Lord Davey there said (at page 812 of the Report):
“Their Lordships agree that the sales eannot he treated as voxd

(1) (180¢) I. L. R., 83 Culg.; 996.
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or now be avoided on the grounds of any mere irregularities of
procedure in obtaining the decrees or in the execution of them.
But, on the other hand, the court had no jurisdiction to sell the
property of persons who were not parties to the proceedings or
properly represented on the record. As against such persons, the
decrees and sales purporting to be made would be a nullity and
might be disregarded withoat any proceeding to set them aside.”

And later on, at page 314, after giving the facts of the

1992
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Ryues, J.

Bombay case, he quoted from the judgment of that ease, ~'In so

doing the court was exercising its jurisdiction. It made a sad
mistake, it is true, but a court has jurisdiction to decide wrong
as well as right, If it decides wrong, the wronged party can
only take the course prescribed for setting matters right, and
4f that course is not taken, the desision, however wrong, cannot
be disturbed ’—and proceeded, * Their Lordships think that thess
observations do not apply to the case now before them. In suits
Nos, 872 of 1879 and 160 of 1878 the Judge seems tohave
aceepted without question the statement on the record that Amir
Baksh was legal representative of Naurez and Alahnawaz was his
guardian, and never applied his mind to the matter. Doubtless
he would have done so if the suits had proceeded in the ordinary
course, but in the former case the proceedings were cut short by
the agreement for reference and in the latter case it was in effect
a consent decree. It was not, therefore, the case of an erroneous
decision, ruling or exercise of discretion of the Judge in a matter
in which the court had jurisdiction. Their Lordships think
that the estate of Naurez was not represented in law or in fach
in either of the suits, and the sale of his property was, therefore,
without jurisdiction and null and void.” I think that these
remarks exactly apply here. The court did not apply its mind
to the question whether Ghazi Din was a proper person having
regard to the proviso to rule 4, If it had only read the morte
z‘-’-gge"}iﬁi it_musp have been put on inguiry.

I think the matter is really concluded by the decision of thiv

Court 1 Budjnath Ruai v. Dharam Deo Tiwari (1), which was
followed in Chhattar Singh v. Tej Singh (2). It may be noted

‘that the same argument was raised in vhab case. Mr. Agarwale
(1) (1926) 1. T B., 88 AI, 816.  (2) (19%0) L. T B, 43 All,, 104,
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is reported to have argued (I L. R., 38 All, p. 317): *“The
requirements of section 456 of the old Code having been
compliel with, and the court having once passed an order
appointing Bhondu Tiwari as guardian «d litem, there is an
absolute presumption that the court had satisfied itself on the
materials before it that he was a fit and proper person to be so
appointed and that he had no interest adverse to that of the
minors. Throughout the course of the proceedings in the former
suit there was nothing to indicate that he was not sach a person
or that he had any adverse interest. No exception was taken to
the appointment either by Bhondu Tiwari himself or by his
adult son who was a defendant in that sukb and whose interest,
atall events, would be identical with that of his minor brothers.
When a guardian ad litem has been appoiuted of a ininor—
defendant in a suit, then, unless the minor shows that the guar-
dian acted fraudulently and in collusion with the plaintiffs, the
minor is bound by the decree passed in that suit.”

The Court, however, overruled this argument.

From all these authorities which have already been cited,
it isabundantly clear that in all such cases where a minor
subsequently sues to set aside a decree as against him on the
ground thab he was not properly represented, she merits have to -

#be gone into. Indeed in the case relied on by Dr. Kotju. vis.,
The Collector of Meerut v. Umrao Singh (1), the decision of the
Couri sesms to have been that it was necessary first of all to
inquire whether the minor had been prejudiced by the appoint-
ment of the guardian, because, if is found that he had not been
prejudiced, then it was unnnecessary to go iuto any other
question, :

Now, it seems to follow that there must first of all be an
investigation into the merits, In this case it has been found that
Ghazi Din was only 21 years of age when he exccuted the mort-.
gage. It was stated inthe mortgage-deed that the money was
borrowed * for home expenses and al:o for the impf&vﬁxhéhc of'
the theka business in the Sheoghar market.” There were no
details given of these *home expenses ” snd it was found by
both courts, quitedefinitely, that the mort gagoes’ allegations that

(1) (1915) 18 A, L. 3., 497, '
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the money was required for the marriage of a daughter and the
payment of certain debts were false, and that the theka business
‘in the market was a priv:ve spesulation of Ghazi Din’s, and that
the minor was in no way concerned in it and goino benefis from
16, Having come to this finding, the lower appellate court held
that the trial court, having found thit the mortgage was invalid
against the minor, could not consistently find that the minor was
properly representel. He said: I think that both findings
cannob go together, If you once say that the elder cousin
mortgaged the property of the minor without proper grounds
for the transfer, how can you say that the man who threw away,
so to say, bthe property of the minor was a right and 6t person to
have been appointed guardian, for the purpose of coutesting the
very transfer which ought to have been contested in the interest
“of the minor ?”

Now, the real facts were known of course to the mortgagees.
They knew, therefore, that the interest of Ghazi Din was adverse
to the minor and they deceived the cours by their affidavit that
he was a proper guardian. I think it is only necessary to cite
one more case which, although not mentioned at the Bar, is, I
think, very much in point. It is Honuman Prasad v. Muham-
mod Ishaq (1). Inthat case also the auction-purchaser was a
stranger to the mortgage suiv, STANLEY, C.J., and Burkirt, J.,
said: ““Now the provisions of scction 443 (of the old Cude)
are imperative.” (Section 443 of the old Code is the same
in sudstauce as order XXXII, rale 3, (1) of the present
Code). “ They direst that where a defendant is a wminor, the
court shall appoint a proper person to be guardian for the
suit for such minor, to put in a defense and generally to
act on his behalf in the conduct of the case. It is abundantly
clear in this case that Mnnna Das was nobt a proper person whom
the court, if it had been made aware of the facts, would have
appointe | as guardian., In the firss place, he was the mortgagor

_xho purporel-bo-morigage as his own the property which he
afterwards alleged was the property of his ward. He, therefore,

had & conflicting interest, an interest which should have ptec]nded»

any court from appointing him as gnardian ad litem in a sait
(1) (1908) 1. L, Ry, 28 AlL, 137
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brought by the morkgagees of Munna Das., Itis perfectly clear
that the court had not the faets before it, and it also appears to
us to be clear that the court was never called upon by the
plaintiff, whose duty it was to see that a proper guardian was
appointed guardian ad litem, to appoinb such a guardian, The
fact is that Hanuman Prasad was not properly reprosented as a
party to that suit and, therefore, any decree which was passed
against him was a mere nullity.” For the reasons given above,
having regard to the various decisions which have been eited, I
think the deeree of the court below was right and would
dismiss the appeal with costs.

Linpsay, J.—1 agree.

By THE Couzrr. --The appeal is dismissed with costs,

Appeal dismissed.

Before My, Juatics Walsh and Mr. Juslice Byves.
SHANEKAR LAL axp avoruck (Dmyexpants) v. MUHAMMAD AMIN
AKD ANOTHER (PLATNTIFFS) ™
Civil Procedure Code, (1908), section 106 —Interlocutory ordar—dAppesl.
Wheve thore is some unappealable interlocutory order, its irregularity or
any defect in ib may, so far as it affects the decision of the case, be raised
when the decres in the suit in which it wag passed is appealad from, and this
powor is nob affected by the factof an appeal having been orréneeusly filad
againsh the order itself and dismissed. Canpat Lal v. Bindbasini Prashad
Narayan Singh (1) referved to. ;

Taee facts of this case arc fully stated in the judgment of
WaLsg, J.

Munshi Kailash Chandra Mital, for the appellants.

Mr., Hawmdd Hosan, for the respondents.

WaLsH, J.~This is an appeal from an order of remand.
The suit is brought by certain alleged minors through the
guardiansbip of their mother in an effort to redeem property
which has been already sold over their heads as the result of
a decree for sale obtained in & suit by the mortgagee against
their father, the original mortgagor. It has the aspects of being
a proceeding of a some whab suspicious chars ber, but nonethe-
less these suspicions have to be confirmed aud not inferred, Tn

some Tespeots the attempt which they have made resembles

ot

#First Appeal No. 196 of 1041, from an cvder of Abdul Ilddim, Subordinate
Judge of Meerut, dated the 5th of August, 1921,

(1) (1920) L. L. B., 47 Gale., 924



