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may be given agaiasfc the terms of the written document. 
Proviso for example, lays clown^that any fact may be proyed 
which would invalidate a document — facts such as fraud, intimi
dation, illegality, etc. There is, however, in the written statement 
of the defendant firm no allegation whatever of fraud. The only 
case which is disclosed in the written statement) is the case 
that the written document of coutract does not contain the 
real contract between the'parties. In this view of the case all 
the argument about re-opening of accounts seems to us to be 
out of place, and so far as the cases* to which we have been 
referred are concerned, and which are set out in the judgment; 
of the court of first instance, they do not appear to us to have any 
mateiial bearing on the question with whioh we are dealing. In 
our opinion the defendants in this case were not entitled to put 
forward the plea that they had a right to call for a re'examination 
of the accounts and to demand a fresh settlement.

The only other point with which we have to deal is the 
liability of the firm ia respect of this note, which admittedly 
was written by tiie first defendant, Narain Das. There can be 
no doubt that the three defendants are brothers, that they are 
members of a joint family, that they carry on business at 
Meerut in one shop ; and it was admitted that Narain Da?, who 
signed this promissory note, was the managing member of the 
family. These being the facts, w© have no doubt whatever that 
the defendant firm was liable on the note.

Tbe result is that the appeal fails and is dismissed with costs.
Appeal disTTtisaed,

Bdfors Mr. Justia Walsh and Mr. Jmiioe Byvea.
¥ A Z A L  IL A H I (Plm otwb>) P R A 0  NARAIN  (DEB-BNDAH!E).t 

Giml Procedure Oode (1908), mhaduU II , paragraphs Vj to aTb%~
tration without ths mtervenHon of court— M&fmaloJ' arUilraiorto aoii--- 
A pplicaU & nt& em irtforord$rofref$rm cs,
In tliQ case of a priTOte arbitrator refusing to aofc the courfc may, on the 

application of either party to the reference, make an order tinder paragraph 17

JS'ord M aoDonald and Gompany (1919) I* L, B .» i l  All., 685. 
Sha:N Valab Kan^i {1886) I.L.'R.^ t t  Bom ., 78.

fF ir s t  Appeal Ho, 180 of 1921, from an order of Shibeudra Nath Banerji, 
O®oiating |ubordinat0 Judge of Allahabad, dated the 19tla qf August, 1921,
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and take action under [jaiagraph 5 by appointing a new arbitrator, although 
there is no proYision to uhat efiect in the deed of agreement.

Where a party has gone to arbitration in a case in which if he had refused 
to go to arbitration an order of reference would have been made under para-^ 
graph 17, it is too late for him, when a difficulty arises at a lafcer stage ofjtfe  
proceedings which has not been provide 1 for unless an order of reference has 
been made, to dispu.te the right of his opponent to obtain an order of reference 
under jiaragraph 17.

Bliaj'wan D asv. Gitrdayal (I) und Bala Pattablmama G hettiv, Sd&bha- 
Tamct Chetti (2) referred to.

T he  fafiis o f  this case su fficiently  appear from  th e ju d g m e n t  
o f  the C ourt.

Dr. M. Sxdmman and Maulvi Iqha  ̂ Ahmad, for the 
appellant.

Mimshi NaTairb Prasad Ashthana, fo r  the respon den t.
W albh and Eyves, JJ. :— la  this case an order of reference 

outside the court was made to two arbitrators and an umpire^ 
both the arbitrators being vakils of this Court and the umpire 
being a barrister, formerly of this Court. No order o f reference 
was found necessary or was in fact obtained under paragraph 1*7 
of the seeood schedule, we do not know why, but presumably 
because the parties were reasonable men of business and they 
(lid not consider it necessary to waste time and money in 
obtainirg an order when they were entirely agreed aboufc the 
procedure. The arbitration was begun, but unfortunately it fell 
through owing to one of the arbitrators declining to act. There
upon, the present appellant applied to the Subordinate 
Judge of Allahabad for an order of reference under paragraph 
17, and for an order under paragraph 5 appointing an arbitrator 
in the place of the vakil who had retired. The learned Judge 
took a very narrow view uf the matter. He held that he was 
unable to appoint a fresh arbitrator, because there was no 
provision to that effect in the deed of agreement, and that it was 
not proposed to appoint anybody who was specifically named in 
that deed of agreement. I f  it were necessary, should be 
prepared to hold that the words in paragraph 17j sub»clause (4), : 
(which enables a court to make an order of reference 
cular arbitrator at the time of filing the reference) “ if there ia 
no sucb provision and the parties cannot agree/' cover a case

iW ( W i m A .  t|(3) (1894),I. L. B ,, it  M aa., lOg.
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where there has been a provision for a particular arbitrator 
who is either dead or retired. I f  he has died or refused to act, 
it is as though there were no provisions. But apart from that 
we think that the case is entirely covered by the deeisioii in the 
rather curious case of Bhagwan Das v. Gurdayal ( 1 and parti
cularly by the principle 1 lid down in that case which we entirely 
endorse: “  where a party has gone to arbitration in a case 
in which if he had refused to go to arbitration an order of 
reference would have been made under paragraph 17, ife is too 
late for him, when a difficulty arises at a later stage of the 
proceedings which las not been provided for unless an order 

of reference has been made, to dispute the right of his 
opponent to obtain an order of reference under paragraph 17.*’ 
The decision in the case of Bala Pattabhirama Ghetti v. Seetha' 

'rS'nM Ghetti (2) really supports the app>3llaafc, although the 
learned Judge did not seem to think it applicable, and the deci
sion which he followed, namely, the case of Ahmad Nut Khan 
V . Ahdur Rahman Khan  (8), to which a member of this Bench 
was a party and which both of us endorse, has nothing whatever 
to do with the question raised in this case. The appeal must be 
allowed with coats and the matter sest back to the Subordinate 
Judge with directions to hie the agreement of reference and to 
proceed with the appointment of the arbitrator in accordance with 
the provisions of tshe schedule.

Appeal allowed.
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BeJ&rs Mr, Justice Lindsay and Mr- Justice Byvss, 
M U SIilD H A R  (Dbs'BNdahi!) -I?. PITAM BAE LAL (Phhxmivw) and 

MANNI L A L  AND OSHEBS (D otehdants).*
Civil Proaadurs God& (1908), ord@r X X X II , 4 -»  (.TMardmin ad litem— 

Suit by m im r to s&& aside a d&ored a^aius^ him on the grm md that hs 
was not p)-oi}arly r0̂ r6S@nt&d in th& fo n m r suit.

In  all ea^Qs wtere a minor Bubseqaeutly sues tosQb aside a dQoree as agamai 
him  onlthe grouud that he was nob properly represented, the meEifcs kav® 
to'be gonalntp. ■■■,' ■ ....

__ TO5 of 1920, from a decree of L a i Qo:]?al Mukoiiij
M ditidna .1 ?u % 0  of Allahabaa, dated the 26tb of Febraary, 1920/t6yerSiiig 
adeorQeof C J a u r i Shankar Tavvari, Siibordiaata Judga of Allaljabadj, dated 
the 12th of Doaeioaber, 1918,

(i:) (1 ^2 1 ) 19 A. L. J ., 828. (2) (1894) I. L. R ., 17 M ad., m
' ; (8 ) {1919) I, L, R .j AU.4 W .
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