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Before Mr. JusUee' Lindsay and Mr. JusUcs S tm rL  March, 17.
SRI RAM AND OTHEBS (Dem hdants) V. BOBHA RAM, GOPAL RAI '—

(PLAIN'TIirPg).*

A d  No. I  o f 1872 {In  fian LvideriGa Act), section 92—Bvidencs—Adm im hility
of—-Promissory not&~~8uhnAiary\agra&mmit that payrnmt was not to U
demanded until settUm&nt o f aeeo^mts.
Reid  that the exeouUnt of a promissory nofca could not be permitted to

prove a separate agreement according to whicli the sum specified in the note 
was not, as expressed therein, payable on demana, but only after the adjust­
ment of some aocounts between the parties.

T h e  facts  o f  th is case are fu l ly  s e t  forth  in  the ju d g m e n t o f  
th e  C o u r t .

BabII Lalit Mohan Banerji, fo r  tho a p p e lla n ts .
Di\ S urendra  Nath Sen  and M un sh i K u m u d a  P rasad , fo r  

th e  resp o n d e n t.
S t q a e t , J J . : — In  our o p in io n  th ere  is  n o m e r it  

ill th is ap pea l. T h e  su it  w as b ro u g h t b y  a 6rm  o f  com n iiss ion  
ag en ts , d o in g  business at H apur, againsb anabher fir m  c a r r y in g  
on  bu siness in  g ra in , in  the M eorub cifcy. T h is  firm  is sa id  to  

con sist o f  th ree  personsj N a ra in  D as, S r i R am  an d  R a m  N a th , 
w ho w ere  im p lea d ed  as defeadaata . I t  is sta ted  th at th e  d e fe n d ­

an t firm  is ca rried  on in  tho na'mea o f  K a ra iii D as and S r i  Ram ..
T h e  case for  the p la in tiff firm  was th at on  th e  4th  o f  A u g u st,

191Y, a  p rom issory  n o te  was passed  in  th eir  fa v ou r  by  th e 
d e fen d a n t firm  for a su m  o f  R s . 4 ,0 71 -4 -0 . I t  ^vas a lle g e d  th a t 
th is amount^ which ca r r ie d  in terest at the ra te  o f  6 pet* ce n t , 
per annum , was to  be  p a y a b le  on dem an d . T h e p la in tiff  a l le g e d  
the dem aad  m ade and the re fu sa l o f ,th e  d e fe n d a n t firm  to  p a y .
H e n ce  the su it .

T h e  m ain d e fen ce  w hich  was set up by  the d e fen d a n t firm  is 
conta in ed  in  p a ra g ra p h  8 o f  th e  w ritten  sta tem en t. W h ile  it

■ 'vv'’S 3 ^ 1 '3 ^ '5 ie i l  th at th e p ro m isso ry  note u pon  w h ich  th e su it  
was based was e x e ca b e i,  it was a lle g e d  that, as a m a ite r  o f  fa ct, 
the h ote  had n o t  b e e n  exeGute:! a fter  a settlement o f a cco u n t had

'* S0ooad Appeal Mo. 339 of 1921, from,a deorea of JB. R. Neave, P istriot 
Judge of Meerut;, d it the STfch of Novambou, 1920, oouficming a deci’ee o f 
Manmohan Sanyal, Sabocdiaata Jud^e of Maarat, dated iih.o 25th of Nofambar,



b e e n  a r r i v e d  at between tlie parbiss. It was said that certain
..- dealings were going o b  between the parties relatiDg to grain,

and that in view of certain circumstances some loss was 
SdBHA BiM, apprehended at the time. The allegation was that this note for

E,s. 4,071-4-0 was passed to the plaintiff as a sort of security to 
bim and it was further alleged that the agreement between the 
parties was that the account between them was to be settled at a 
later date and that money was to be paid or received in 
accordance with that later settlement. Various other pleas were 
set out, with which we are really not concerned here.

The main complaint which, is made here in second appeal is 
that both the courts below refused the appli cation of the defendant 

to ha-ve an inspection of the accounts, in other word s, that 
the courts below refused to allow the accounts between the 
parties to be re-opened. So far as this plea is concerned, it) 
appears to us to have no force whatever. The suit is based upon 
a promissory note and the language of this document is of 
importance in deciding the matter which is now before us. It is 
stated in the body of this dociimeat that accounts had been 
taken between the parties and that a sum oJ Bs. 4j071-4c0 was 
found owing to the plaintiff firm. It was distinctly staled in the 
promissory note that this sum together with interest at the rate 
of 6‘ per cent, per annum would be payable to the plaintiff firm 
on demand.

The defence which was set out in the written statement was, 
in oar opinion, a defence which could not be allowed to be raised . 
The defendants were in substaQce trying to put forward a case 
at variance with the tenrs of the written contract between the 
parties. As we have pointed out, the promissory note contains 
an unconditional promise to pay; there is nothing in the note 
toiodicate that this uadertakirig to pay was subject to the farther 
condition that accounts were at some subsequent period ^g-be 
re-opened between the parties and that payment was not to be 
demanded or could not be enforced until this further sefctlemenli 
of accounts had taken pkce. To allow the defendants to give: 
evidence of this kind would be to violate the provisions of 
section 92 of the Evidence Act. It is quite true that in certain 
cases which are specitied in the provisos bo this section evidflnee
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may be given agaiasfc the terms of the written document. 
Proviso for example, lays clown^that any fact may be proyed 
which would invalidate a document — facts such as fraud, intimi­
dation, illegality, etc. There is, however, in the written statement 
of the defendant firm no allegation whatever of fraud. The only 
case which is disclosed in the written statement) is the case 
that the written document of coutract does not contain the 
real contract between the'parties. In this view of the case all 
the argument about re-opening of accounts seems to us to be 
out of place, and so far as the cases* to which we have been 
referred are concerned, and which are set out in the judgment; 
of the court of first instance, they do not appear to us to have any 
mateiial bearing on the question with whioh we are dealing. In 
our opinion the defendants in this case were not entitled to put 
forward the plea that they had a right to call for a re'examination 
of the accounts and to demand a fresh settlement.

The only other point with which we have to deal is the 
liability of the firm ia respect of this note, which admittedly 
was written by tiie first defendant, Narain Das. There can be 
no doubt that the three defendants are brothers, that they are 
members of a joint family, that they carry on business at 
Meerut in one shop ; and it was admitted that Narain Da?, who 
signed this promissory note, was the managing member of the 
family. These being the facts, w© have no doubt whatever that 
the defendant firm was liable on the note.

Tbe result is that the appeal fails and is dismissed with costs.
Appeal disTTtisaed,

Bdfors Mr. Justia Walsh and Mr. Jmiioe Byvea.
¥ A Z A L  IL A H I (Plm otwb>) P R A 0  NARAIN  (DEB-BNDAH!E).t 

Giml Procedure Oode (1908), mhaduU II , paragraphs Vj to aTb%~
tration without ths mtervenHon of court— M&fmaloJ' arUilraiorto aoii--- 
A pplicaU & nt& em irtforord$rofref$rm cs,
In tliQ case of a priTOte arbitrator refusing to aofc the courfc may, on the 

application of either party to the reference, make an order tinder paragraph 17

JS'ord M aoDonald and Gompany (1919) I* L, B .» i l  All., 685. 
Sha:N Valab Kan^i {1886) I.L.'R.^ t t  Bom ., 78.

fF ir s t  Appeal Ho, 180 of 1921, from an order of Shibeudra Nath Banerji, 
O®oiating |ubordinat0 Judge of Allahabad, dated the 19tla qf August, 1921,
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