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1992 followed the raling of a Division Bench in Bhawani Prasad v.
Ham Poaeap Chulam Muhammad {1). It is true that both the.?u la.Lt('sr cases -
Trwant  related tu transactions of sale. Those were cases in which the
g0 Gosmp  Veldee sought Lo get back the purchase money from his vendor
TIWARL  \hen it was found that possession could not be obtaiied inasmuch
as the transaction iuvolved the transfer of sir land and the relin-
quishment of ex-propriclary rights. We agree with the view
taken by Mr. Justice CHAMIER in the case above-macntioned thab
to enforce an agreement of this kind would be coutrary to the
provisions of section 24 of the Contract Act. Under that section
the entire conbract is deemed to be void, aund that being so,
the personal covenants upon which the plaintift relies in this
case and which are embodied in these three mortgage bonds,
must fall along with the contraet of mortgage. The decision.
of the court below must Le upheld. The appeal fails and is

dismissed with costs.

Appeal dismissed.

e

1922 Bafore Sir Grimwood Mewrs, Knight, Chief Justice, and Justice
Morch, 17 Sir Pramada Charan Banerji,

KARAMAT ALL anp snoTHER (DBrpENDARTS) v THE GORAKHPUR
BANE, LIMITED (PLARTivg).®
Morigage—Contribution—Liability of auction purchaser of part of morigaged
Property. ‘ '
Certain property which was subject toa xorbgage was sold in execubion
of a simpla money decre: and was purchased by three reparatc purchasers in
equal shares. Purchaser No. 2 then mortgaged his ghare to a Bank, which
brought a-suit on its mortgage and having obtained a decres, becameo the
purchaser of that one-third share. The original mortgagoes then brought &
suib for gale on their moxrtgage, As o purchaser No. 1, they agreed o release
his share on payment of Rs. 1,383-5+4 and also agreed to componsate him for
any additional amount which he might be made to pay on account of the
decree. As to purchaser No. 3, his share was sold by auction and realized
Ra. 4,200. As fo the Bank, its share was also sold by auction and realized
Bs. 10,000 and the dacree was satisfied. The Bank then sucd purchasers Nog: 1
and 3 and the mortgagees for contribution. N
Hald that the plaintifi bad no elaim either ug against ihs mortgagees or
as ayainst purchaser No, 8, but only as against purchaser No. 1 in whosa cage
ths suit had been dismigsed and plaintiff had not appealed, Skanto Chandar

* First Appoul No 403 of 1919, from u decree of Gobind Pragad, Sulaotdi:*
nate Judge of Az.mgarh, dated the 19th of September, 1919.

(1) (1895) L L R, 18 AlL, 121,
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Mukerii v. Nain Sukh (1), distinguishod. Heari Raj Singly v, Ahmed-ud-din
Ehon (2) rveferred to.

~ THE facts of this case are fully stuted i the judgwent of the
Court,

Mr B. E. OConor and Maulvi Igbal 4hmad, for the
appellants,

Mr. G. W. Dillon, for the respondent,.

Mzars, C,J., and BanNprii, J. :—The facts of this case are
these. On the 15th of June, 1838, one Hasnu mortgaged a three
anna shure to the defendants 3 and 4. The mortgaged property
was sold in execution of a simple money deorce, and a one anna
share was purchased by one Kali Charan, who was the predecos-
sor in title of the defendants I and 2. Another one unna share
was purchased by Sarju Prasad, and the third one annn share
was purchased by Wazir Ali, vhe defendant No. 5. Sarju Prasad
mortgaged the one anna share purchased by him to the Gorakh-
pur Bank. The Bank obtained a decree upon that mortgage ani
caused the one anuna share to be 9uld by auction, and it became
the purchaser of that share. The defendunts 3 and 4, the mort-
gagees under the mortgage of 1888, brought a suit on the basis
of that mortgage agaiust the defendants 1 and 2, the Gorakhpur
Bank and Wazir Ali, the defendans No. 5, and obtuined a decree
for sale. In the suit in which thxt decree was passed a compro-
mise was cntered into between the mortgagees and the defen-
dants Nos. 1 and 2, by which the latter agreed to pay to the
mortgagees Bs, 1,833-5-4and the mortgagees undertook to release
from liability the one anna share purchased by their father, Kali
Charan, The aforesaid amount appears to have been paid to
the decerce-holders and a sum of Rs, 14,200 was the balance
outstanding under the decres. The decree-holders eaused the
one anna share of Wazir All to be sold by auction, and this sale
realized Rs. 4,200, They then put up to sale the one anna share
_pur(?huﬂed b}LLh@GDmkbpur Bank, and this sale realized Rs,10,000,
which fully discharged the decree. After thisauetion sale the
present suit was instituted by the Gorakbpur Bank against the
defendants 1 and 2, the defendants 3 and 4 and Wazir Ali, the
fifth defendant. The Bank’s contention was that the one anna

share, of which it was the purchaser, was liable for one-third
(1) (1901) L L. B, 28 ALL, 855, () (1697) T L. B, 19 AlL, 545,
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1922 of the mortgage debt, that it had contributed more than its

rateable share, and that the Bank was, therefore, entitled to be

K"ii’f"” recouped the amount which the sale of its preperby had fetched
v

ram GO in exeess of its share of liability, and on this ground ﬁh'e Iﬁanli
rakaPOR  claimed Rs. 4,822-3-7 and interest, The court below dlS{m.SSed
Lﬁfg’;},_ the claim as against the defendants 1 and 2; it also ,d'ismxssed
the claim against Wazir Ali; but it made a decree against the
defendants Nos, 3 and 4, the decrec-holders, on the ground that
under the comprotnise bebween them and the heirs of Kali Charan
they had und. rtaken to compensate the heirs of Kali Charan
for any amount which they might have to pay on account of the
deeree in addition to the amount which they had undertaken. to
pay. The decree-holders, the defendants nos. 8 and 4, have pre-
ferred this appeil, and it is contended on their behall thdf 5w
the claim could be maintained against any one, it cuuld be
maintained against defendants 1 and 2 and the decree of the
court below as againsi them (defendants 3 and 4) was an
erroneous decrep. We may mention that the Gorakhpur Bank
did not prefer any appeal against that part of the decree of the
court Lelow which dismissed the claim against Waazir Ali and
against the defendants 1 and 2. In our opinion the decree of
the court below as regards Wazir Ali is correct. No doubt the
oune anna share which Wazir Ali purchased was rateably liable
for one-third of the mortgage debt; but Wazir Ali surrendered
that share and it was sold by auction, Therefore no claim for
contribution could be brought forward against him. He was
not in possession of any part of the mortgaged property after
bhe auction sale of his onc anna share, and no claim could be
advanced against him as no personal lability was incurred by
him, The only persons against whom the Gorakhpur Bank,
which undoubtedly had contributed more than its rateable. share
of liability, could maintain its claim, were the defendants 1 and
2, whose share in the mortgaged property has not.yeb heen sold,
but the court below exempted those defendants from the claim
on the groundthat the deeree-holders, defendants 8.and 4, had
undertaken by the compromise to pay up any amount for which
the defendants 1 and 2 might be liable. This part of the judg-
ment of the learned Subordinate Judge is, in our opinion,
erroneous, There. was no privity of contract between the plain-



YOL. XLIV.] ALDAHABAD SERIES, 491

sift (i. e. the Gorakhpur Bank) and the decree-holders, defenl-
sanse 3 and 4, and, therafore, by virtue of the compromise the
Gorakhpur Bank could hive no claim as against the defendants
Nos. 3 and 4. The right of the Gorakhpur Bank to obtain con-
tribution from the defendants 1 and 2 could not be decmed to
attach to the decree-holders, defendants 3 and 4, by reason of
their agreensnt with the defendants 1and 2 to release their
one anna share from liability for the wmortgage. It was, bow-
ever, contended by Mr. Dillon on behalf of the Banlk that the
defendants 5 and 4, being aution purchasers of the one anna
sharo of the Gorakhpur Bank, were liable to the Bank to make
good the amount which the Bank had $o pay ia excess of its
share of liability., In our opinion the position of the defendants
~%and 4 was that of auction purchasers of the one anna share
-of the Gorakhpur Bauk. As such auction purchasers, they could
not be held liable to contribute towards the mortgage money.
An auction purchaser in execution of a decree obtained upon
a mortgage pucrchases *he rights of the mortgagor and the mortga-
gee at the date on which the mortgage was made and any
subsequent equities or liabilities which arose in respeet of the
mortgaged property could not attach to him inasmuch as he
aequired the property free from any such liabilities or equities,
Mr. Dillon has fai'ed to draw our attention to any authority in
which it has bzen held that a claim like the present could hLe
brought against the auction purchaser, He referred to the case
of Shanto Chundar Mukerji v. Nain Sukh (1), but that was
nob a case like the present and the circumstances of that case
are wholly distinguishable from ‘those of this case. The case
which is applicable to the appeal before us is that of Hari Raj
Singh v. Ahmad-ud-din Khan (2). In that case it was held
that a suit for contribution eould b brought only against the
holder of the portion of the mortgaged property which had
_remained unsold.- In this view the decree of the court below
cannot be supportel, and this appeal muss prevail. We accord-
ingly allow the appeal, set aside the decree of the lower court
and dismiss: the suit with costs,

Appeal ollowed.
(1) (1901) 1. L. R, 28 AlL, 855, (2) (1897) L L. R, 19 AlL, 545,
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