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They set out to prove a specific case *ohat notbiog of any kind 
had happeatd as alleged ia the plaint. They undoubtedly 
found by the learned Disuiict Judge to have failed to prove 
that C3.se.

Iu appeal ib has been argued that all that the appellants 
had t o  do for the purpose of proving the falsity of the accusa­
tion was to put in the judgment of the criminal court which 
terminated in their acquittal. We do not, liowever, accept this 
view. In the words of BoWEN, L. J., in Ahrath v . The North■ 
JSaste?'7i Mailway Company (1), “  In an action for malicious 
prosecution the plaintiff has to prove first that be was innocent 
and that his innocence was pronounced by the tribunal before 
which the accusation was made.” .

In any circumstances, we cannot disturb the finding of the^ 
learned District Judge, We accept his view that in the cir­
cumstances of this particular case the plaintiffs had failed to 
surmount their first obslacle inasmuch as the evidence which 
they produced in support of their case was unworthy of belief 
and did n o t establish their iunoceDce, We woTald̂  therefore, 
dismiss this appeal with costs.

Appeal dismused.

Ma,rc\ 2,7 .
B&jouMr. JiiStim Lindsay and Mr. Jmtioe Stuart.

HAB PEASAD TIWAEI (PLm 'rii’B') v. SH IO  GOBiND TIW aR I 
(DBirEHDAHa'].*

Aci {Local] No. 11 of IQOl (Agra Tenancy Aoi), sedion 2Q--’Aci No. Z2£ of 
IBli {Indian Cotiiract Act), section ^i—Occujmicy holding—Mortgag$— 
Suit on j^ermial covenant to ;pay.
The mortgage of an occupancy holding boiug void in its entii'Qiy, it is 

not open to the mortgagee to sue foe a money deorea on the basis of a xjersonal 
covenant to pay contained in such a mortgage. Kanhai v. Tilak (2)^ Murli- 
dkar V. P&m Baj (3) and Bhuwatii Prasad v. OJiulam Muhammad {4i)f 
referred to.

Ih e  facts of this case .safficiently appear frorn fchG'jadg'i33-§Bt- 
of the Court,

^  * Second Appeal No. 823 of 19-Io, from a decree of Abcful Hasan^ Suhorfi^"
:m te Judge, of Jaunpur, dated the 2nd of March, 1920, confirming a decree of 
Kand Lai Singh, Munsif of Jaunpur, dated the 7th of Docorabor, 19l8.

(1) (18S3j L. E., 11 Q. B. B ., UO (455). 3̂) (1899) I. L. K ,  22 A ll', 206* 
fg) (J912) 16 Inaiiin Cases, 42, (4) (1895) I, L. B ., 18 AU.J l2 l!
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Babu P iari Lobl Banerji, for the appellant.
Munslii Haribans Sahai, for the respondent.
L i n d s a y  and S t u a r t ,  JJ. We have heard the learned 

counsel for the appellant ia this case and we thiuk the appeal 
ought to fail. The facts are that the defendant respondent, Sheo 
Gobind Tiwari, made three mortgages of property in favour of the 
plaintiff on successive dates. These mortgages "were usiifruofcuary 
mortgages, and in the case of the first two the property mortgaged 
was admittedly portions of an occupancy holding In the third 
mortgage the property consisted partly of fixed-rate tenancy 
and partly of occupancy holding. It appears that after these 
mortgages were executed, two*thirds of the mortgaged property 
was lost to the mortgagee owing to its being discovered that 
the mortgagor had a right in these properties only to the extent 
of one-third. Having thus been deprived of a portion of the 
mortgage security, this suit was brought by the plaintiff, pur­
porting to be a suit under section 68 of the Transfer of Property 
Act. The plaintiff asked for a simple money decree. Both 
courts have refused to give him one, on the ground thab the 
mortgage eon tracts were void * being forbidden by the pro vi­
sions of the Agra Tenancy Act. It has been argued before 
us that, inasmuch as there was a personal covenant in each 
of these mortgages the plaintiff was entitled to resort to those 
covenants and to ask at least for a simple money decree, I t  
seems that when these mortgage-deeds were executed, a covenant 
was-entered into by the mortgagor on behalf o f himself and his 
successors in interest, whereby he undertook to pay interest at 
the rate of 2 per cent, per mensem on the principal sum in case 
the mortgagee lost possession owing to any default on the part 
of the mortgagor. We may mention here that the armngement 
was that the mortgagee was to be io possesision under Ihes© 
inortgages in lieu of interest.

It appears to us that the decision of the courts below ought 
l o ^  upheld, and we have an authoiity directly iu pu nfc in this 
case in a decision of Mf. Justice G h a m ie r  wbieh is nported at 
page 4*2 of volume XVI of the Indian CaseSy^EanUai y Tilah), 
That case purportis to follow the decisiou of a Full Bench in 
Murlidhar V. Tern Maj (1). That F u ll Bench ruling in ■turii

(1) (1890) X L. B., 22 A ll, a05.

HiB Pbasad
Tiw b̂i

1).
S h e o  Gobind 

Tiwxbi.

X922



488 tH E INDIAN LAW REPORTSj [ v o l . X t lV .

1922 followed the ruling of a Division Bonch in. JShcLWani Pvasad V»
— -  Ghulam Muhammctd (1). It is true that both these latter cases-
HAB PEASAD . , m. . ■ ■ 1 • -L J-U

Tiwaei related bu trausactiions ol sale. Xhose were cases in wnicii to o

Sh e o Gobihd v e n d e e  sought lo  get l^aok the purchase money from his vendor
TrwABj, when ib was found that possession could not be obtaiiied iuasmuch

as the transactiou iuvol ved fche transfer of siv land and the relin­
quishment of ex-proprietary rights. We agree with the view 
taken by Mr. Justice C h a m e e r  in the case above-mun&ioned thats 
to enforce an agreement of this kind would be contrary to the 
provisions of seebion 24 of the Contract Act. Under that section 
the entire contracb is deemed to be void, and that being so, 
the persoual covenants upon which the plaintiff relies in this 
case and which are embodied in these three mortgage bondSj 
must fall along with the contract of mortgage. The decision 
of the eourt below must be upheld. The appeal fails and is 
dismissed with costs.

Ap'peal dismissedy

192s; ; 
March, 17

B$fore Sir Grimiuoocl Mears, Knights Chwf Justice, and 
/S'ir Pramada Gharan Ban&rji.

KABAMAl’ ALI and akOthsb (Dbb'ENBasts) THE GOEAKHPUR 
BANK, LIM ITED (P la in to t ) .*  

Mm‘tgagQ—CmUribuiion~-L‘i(iUUty of aw tion i^nrehas&T of part of mortgag$d 
. j^roperty. ■ ■ .■ ■

Gart&in pEOpertywliiQb.; wag subject to a moEtgage was sold in QsocutioE 
of a simpla money deetea and was pucchased by tlirae sepai’ato purchasers in 

: efl['aal sliaires. Parohaser No. 2 tliea mortgagQcl Iiis Bliara to a Bank, which 
^broiaghi a suit on its mortgage and having obtained a deem), became the 
purchaser of that one4hlL'd share. The original mortgagees then brought a 
suit for sale on their mortgage. As to purohaser No. 1, they agreed to reloaaa 
hit! share on paymecfc of Es- i)333-o«4 and aleo agreed, to compensate him foi* 
an.y additional amounfc which he might be made to pay on aooount of thQ 
decree. As to purchaser No. 3, his share was sold by auction and realized 
Ba. 1,200. As to the Bankj its share was also sold by auction and realised 
Bs. 10,000 and the decree was satisfied. The Bank then sued purchasers Nos. 1 
and 3 and the mortgagees for contribution.

SaZd that the plaintiff hiid no claim either as against the mortgagees or 
as against purchaser No. 8, but only as against purchaser No, 1 in whosa case 
the suit had been dismissed and plaintiff had not appealed. Shanto Ghamlar

" First Appeal n 7  403 o f a  decree of
naie Judge of Az.mgarh, dated the 19tli of September, 1019,

(l;(J895) I. L K,, 18 All., 121,


