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GOBARDHAN SINGH and oi'HKEs (PLAm-i’ipFS) u, RAM BADAN SINGH Maroh, 16.

(D.kb'bhdani’).*  ------- ——
Suit for  damages fo r  malioiaus pwsaouiion—Burdm  o f proof—■Froduation 

of judgm ent o f criminal court not by itself mfficAmU to prom falsily of the 
aoousation. .

In aa action for malicious prosecution it ig noti S'afiS.ciantj in order to 
prove tha falsity of the aoousation, for tha plaintiff to put in the Judgment 
of the ceimiaal ooui’t which tcrminatocl in his acquittal- Airath  v. Tha 
North-Eastern Umlway G&mpamj (l)raferred to.

T h e  facts  o f  th is  ca se  su ff ic ie n t ly  a p p e a r  fr o m  th a  ju dgaien t) 
o f  th e  Court.

Dr. Jli. L. Agarwala, for bhe appellants,
Babu Harendra Krishna Muherji and Dr. Kailas Nath 

KatjUi for the respondent.
“ LiN'DSAY and Stuaet, JJ. : — This appeal is againafc a decree 

of th>3 learned District Judge of Bonarca upholding a decree of 
the Additional Subordinate Judge dismissing a suit for damages 
for malicious prosecution. The defendant respondent made a 
report at a polioe station to the eftect that certain pei'sons had 
committed a riot and had assaulted him, being directed to do 
so by the plaintiffs appellants. The Additional Sabordioate 
Jadge found that the witnesses for the plaintiffs, who deposed 
that no such riot as that described in the report had been com­
mitted, were not worthy of credit. He found that the witnesses 
for the defendant who deposed that such riot had taken place 
were worthy of credit and he dismissed the suit for damages 
for m.aliciou3 prosecution on the cleai' finding that the complaint 
made by the defendant] was in fact true. He book a completely 
different) view to the view taken by the criruinal court which 
had found that the Gomplaint was not substantiated.

The learned District Judge would have been better advised 
to have confined himself to the point to which the Addidonal 
Subordinate Judge had directed his attention. The view iliat 
he took must, however, be supported. It is as follows : —

the evidence produded by the 
appellarxts was unworthy of belief their suit could iiot succeed.

, :* SeQond Api>ealSo. 198 of 1920, from a daoree of 0 . Jenkins, DistiicV 
: Judge of Beiiaras, dated tliQ llth  of November, 19X9, confim ing a deci-eo 

, \ of P. K,, B a y ) ' Additionyil of . BonaEes, daited tha Ttli of
A p ll, 1919..''.:

(1) (1883) L B., 11 Q. B. .D., 440 (455).
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They set out to prove a specific case *ohat notbiog of any kind 
had happeatd as alleged ia the plaint. They undoubtedly 
found by the learned Disuiict Judge to have failed to prove 
that C3.se.

Iu appeal ib has been argued that all that the appellants 
had t o  do for the purpose of proving the falsity of the accusa­
tion was to put in the judgment of the criminal court which 
terminated in their acquittal. We do not, liowever, accept this 
view. In the words of BoWEN, L. J., in Ahrath v . The North■ 
JSaste?'7i Mailway Company (1), “  In an action for malicious 
prosecution the plaintiff has to prove first that be was innocent 
and that his innocence was pronounced by the tribunal before 
which the accusation was made.” .

In any circumstances, we cannot disturb the finding of the^ 
learned District Judge, We accept his view that in the cir­
cumstances of this particular case the plaintiffs had failed to 
surmount their first obslacle inasmuch as the evidence which 
they produced in support of their case was unworthy of belief 
and did n o t establish their iunoceDce, We woTald̂  therefore, 
dismiss this appeal with costs.

Appeal dismused.

Ma,rc\ 2,7 .
B&jouMr. JiiStim Lindsay and Mr. Jmtioe Stuart.

HAB PEASAD TIWAEI (PLm 'rii’B') v. SH IO  GOBiND TIW aR I 
(DBirEHDAHa'].*

Aci {Local] No. 11 of IQOl (Agra Tenancy Aoi), sedion 2Q--’Aci No. Z2£ of 
IBli {Indian Cotiiract Act), section ^i—Occujmicy holding—Mortgag$— 
Suit on j^ermial covenant to ;pay.
The mortgage of an occupancy holding boiug void in its entii'Qiy, it is 

not open to the mortgagee to sue foe a money deorea on the basis of a xjersonal 
covenant to pay contained in such a mortgage. Kanhai v. Tilak (2)^ Murli- 
dkar V. P&m Baj (3) and Bhuwatii Prasad v. OJiulam Muhammad {4i)f 
referred to.

Ih e  facts of this case .safficiently appear frorn fchG'jadg'i33-§Bt- 
of the Court,

^  * Second Appeal No. 823 of 19-Io, from a decree of Abcful Hasan^ Suhorfi^"
:m te Judge, of Jaunpur, dated the 2nd of March, 1920, confirming a decree of 
Kand Lai Singh, Munsif of Jaunpur, dated the 7th of Docorabor, 19l8.

(1) (18S3j L. E., 11 Q. B. B ., UO (455). 3̂) (1899) I. L. K ,  22 A ll', 206* 
fg) (J912) 16 Inaiiin Cases, 42, (4) (1895) I, L. B ., 18 AU.J l2 l!


