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There seems to me to have been jurisdiction to appoint the

1922
qrnvpire in this case, though I gtron gly disapprove of the conduct g =
of Mr, Roberts, who, asan arbitrator and a partisan, who had  CEANDza

Dag
formed a strong view, should not have consented to preside over

5D Conmpany

the meeting which appointed the umpire. His position as UK AL
President of the Delhi Piece Goods Association makes it unde- Bavgmmuaz.
sirable that he should act as arbitrator at all in disputes where
he may be called uponm Go intervene also in a quasi-jadicial

capacity as the presiding offivial of the association which appeints
the umpire. I I were convineed that the umpire bhad allowed
himself to be influenced in arriving ab his decision by anything
done by Mr. Roberts other than what may legitimately be done
by an arbitrator in laying his vicw of the contvoversy hefore an
umpire, 1 should hold that there had been misconduct; but I
“‘f've’c,oguizé that the position was rendered & diffienlt one by the

conduct of the rvespondents themselves and of their aebitrator.
They are clearly bound by the arbitration clause, and Lhey did

their best to wreck the proceedings.

Applications allowed,
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ORIGINAL CIVIL.

Bsfors Mr. Justice Piggett and Mr. Justico Walsh.
KEDARNATH, MOTILAL (Avruioaxs)y. SUKHAMAL, BANSIDHAR 1929
(Opgucypon)® March, @
Arbitration-~Conbract making it sbligatory on parties fo prefor claims within

stated bime ~Clatm nol made within time——Adward made in daspile of
condibion not upheld.

The terms of a contract of sn)o provided that disputes beliween the parties
should ba settled by arbitration, But they also provided that*no claim or
dispute of any sort whabover can be recognized if not made in writing within
60 days from duo date of paymont.”” Tho buyers refused fo take dolivery ; aad

Ahe sellers claimed damuges, but did not put in their olaim in weiting within
60 days, Tho mabber went to arbitration and the umpire, notwithgtanding the

elaugo citod above, decidud thut the elaim wus nob barred, and mwade au  award
in favour of tha sellers.

e T plication to filo the aw ard, that the award of the umpue
was nob the docision of o tribunal to which the buyers’ firan was bound, under
theterms of their contract, to gubmil.

T'nE facts of this case sufficiently appear from the judgment of

Pigaorr, J.

¥ Qriginal Bult No, 3 of 1921,
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Babu Piari Lal Banerji ond Pandit Uma Shankar Bajpas,
for the applicants, o

Mr. B, B O'('onor, Mr. . W. Dillon, Dr. Surendra Nath
Sen, Dr. Kailas Nath Katju and Munshi Durge Prasad, {or
the opposite party.

Pracort, J. :—This is an application to file an award, dated the
92nd of November, 1920, made in connection wish a trade dispute
between two firws upon a private submission and an arbitration
conducted without the intervention of the Court. The defendant
firm is the same as in cases Nos 1and 2 decided by us today,
and the facts of the dispute ave broadly similar. Here also the
award is that of an umpire appointed by the Committee of the
Delhi Piece Goods Association after the arbitrators chosen by the
parties had failed to agree. There are two points upon which the
present case is distinguishable from those above referred to. o

(1) The order placed by the defendant firm with tho plaintiff
frm was embodied in seven indents ; the letters of acceptance in
respect of two of these are not forthcoming, but in each of the
remaining five letters the form of words employed is as follows :—
“ We have tointimate that your indents have been accepted by
wire and the same sre subject to vevision and confirmation by
mail” The qualifying expression, “if required”, to which I
attached considerable weight in deciling the connecbed ecases, is
not 5o be found here ; though we do not know for certain that it
did not appear in the letter of a@ccepmnce which was undoubtedly
written and delivered in respect of the first two indents. Mr,
Tota Ram, Manager of the plaintiff firm, has made a very clear
and (as T think) straightforward statement regarding the course
of business between the parties and the reasons why he did not
think it necessary to make any furbther communication to the
defendant firm when the arrival of the mail from England showé‘q:
that there had been no error of transmission in the cables “which
had passed between his firm and their Manchester correspondents,
If this were the only point in the case I should be preps
hold, though not without some hesitation, that the meaning of the
reservalion with which the plaintiff firm’sacceptance was qualified
was perfeetly understood by both purties, that it had .reference

~ only to a contingency which never in fact arose and that there

was a complefed contract between the parties,
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(2) There is, however, another difficulty in the way of the
plaintiff firm.  Aceording to clause (14) of the printed form of
indent which is the basis of the contract between the parties,
“ No claim or dispute of any sort whatever can be recognized if
not made in writing within sixty days from due date of pay-
ment.” The first letter written by the plaintiff firm, after the
defendant firm had refused delivery and repudiated the contract,
in whieh the former prefer any claim for damages isone dated the
18th of April, 1920, considerably more than sixty days after due
date of payment in rospect of the very latest of the indents
concerned. The umpire has considered this point : he says, in
effect, that the clause above quoted refers to claims put forward
or disputes raised by the buyers and has nothing to do with sny
claim by the sellers for damages for breach of contract. It must
be remembered that clause (3) of the indent form provides the
sellers with a prompt and effective remedy against failure on the
part of the buyers to accept delivery : if the plaintiff irm had
chosen to avail themselves of this remedy we should have had a
“ claim ™ on their part.well within the prescribed period of
limitation. They chose not to avail themselves of this remedy
and to fall back on their rights under the ordinary law as the
vendors under a contract of sale which the vendees had repudi-
ated and refused to perform. The question is, whether the
plaintiff firm, having done this, ean claim the benefit of the
arbitration e¢lause, which is No, 15 in the indent form, without
firsti fulfilling the obligation imposed upon them by clause 14,
that is to say, without preferringa claim in writing within the
preseribed period of sixty days. On the contract as it stands,
nothing could well be plainer than the expression * No claim or
dispute of any sort whatever ™ used in clause 14, We were
asked to consider the terms of the contract as & whole; and on
doing this it seews to me impossible to avoid the inference that
bhe condition Jaid down in tbis clause was interded as & condition
pr recedent to the operation of clause 15. It was urged that the
arbitrator wasin a better position than this Court can be to

" understand the ordinary course of Pusinessin this matter and
the intention of the parties when entering into this contract, If
this point is seriously pressed, it seems to ‘me that We cannot
"altogebher shut our eyes to the fact that the umpire represents the
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views of the Delhi Pieee Goods Association, that is.to say, of the
importing firms, who are vitally interested in thrgwmg the bur()ien‘
of the luss consequent on the slump in the Indian market ‘:a.tter
the 11th of November, 1918, as far as possible, on the * buyers
in India ”, rather than on the importers. In any case the duty is
cast upon this Court of interpreting the terms of the contract,
and I do not see how we can agree to twist the plain language of
clause 14 into sumething wholly different. Finally it was con-
tended that the point was one for the decision of the arbitration
tribunal and that we are not sitting as a court of appeal from the
arbitrators or umpire. This last proposition is correct, and I
have endeavoured studiously to bear it in mind throughout;
but when the Court is asked to file an award it must debermine
whether the documens propounded as such is the production of
an arbitration tribusal duly constituted under the terms of a
contract or agreement binding upon both parties. In my opinion
the plaintiff firm was not entitled to claim the benefit of the
arbitration clause (No. 15 of the coniract) unless and until the
provisions of the previous clause had been complied with. If this
view is correct, it follows that the award of the umpire is not the
decigion of & tribunal to which the defeadant firm was bound,
under the terms of their contraet, to submit,

I would therefore dismiss this application with costs.

Watsg, J. :—I agres that the applicants in this ease are not
entitled to an order filing the award. In my judyment the arbi-
trator and umpire had no jurisdiction, on the ground of the failure
by the sellers to comply with clause 14 of the contract. The
interpretation generally of clauses is for the arbitrators. But
there i3 no question of interpretation in this case. To hold that
a plain and unambiguous clause applies against one party to the
contract and not against the other is misconduet, In this case
it is clear that it was so held in the interests of a class to which
the arbitrator himsclf belonged An arbitrator “cinnst Sive-
himself jurisdietion by arviving at a conclusion which there ig -
no evidence to support, and on the evidence it was plain thaf

no claimin writing was made within the sixty dags, nor wag
there any evidence that shis stipulation had boen waived.

dpplication dismissed .



