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192 practically ol his Ciffenltics would have disappenved, 08 1k would,
R in our opinion, in the circumstances have been proper to conclude=
© Rao

. . at oo Palwant Sineh was
NARSINGE  ghap he was in fack the child and that Haw Palwant Sing ¢

e the fabher. Secbion 112 could only bave beon rolied wupon by

2 g -
Buox Many 0 ; ' of the giving of birth to a child by Musamma
Taxsmy  Dim after prpoﬁ f the giving
Bar, Duuaju, ’ . _
The weight of evidencs was againsy the allegod childbearing
) ‘ . \ .. ) el 3 as
hy Musamuwat Duvaju, aud being of opinien that sechlon i 12. has
n; application, weare compelled to decide thut the :x,pplmm'm
has failed to show that there is any subsiantial question of law in
ghe proposed appeal and, therofore, reject the appliention as not
fulfilling the requirements of seetion 110 of the Code of Civil
Procedure.
Application rejected.” -
ORIGINAL CIVIL.
Beforo Mr. Juskice Piygott and Mr. Justice Welsh.
'Ma%,,%;’;},zg SUBHIL CHANDRA DAS anp Coupany (Apvsacamr) v. SUKHAMAL,
e BaNSIDHAR (Uisnewons).#

Arbitration—Construction of doctment-Contract— Accopbunco subjorh bo coiudi-
tion  subsequent—Rorns of indont used by wombers of the Delii Lisce
Goods Asseciction,

Rald on a congbruction of o clanse conlwined in w lebter of accepbuncs,
to the efiect that the ¢ acceplones is subject o revision and contivmudion
by mail if required ", in connection with a form of indent fox yooids bo fon
imported from Fngland, devised by the Delhi Pioge Jools Associntion and iy
common use in Northern I[udin—which contaiped the shipulation, =3t i
disbinetly nnderstood hetwecn the sellers wnd the buyers in Ludin thus ofiors, if
aceepbed by telegram, are subjecs bo yovision uud conflaation by wwil only i
any miptake has been made in the telegram "ethut the claige Aid nob sl
in the ‘way of there heing a complefie and binding sonbracht hetwoon the
buyer and the selley, but wersly wmeant that tho contract was subject to
the possible discovery thab awn avent had occwrred which wis nob within tha
sontrol of either party, namely, an crror on the part of the bolegraph dopurt-
menk. —?

Held also that snother clatge of the samo fndent form to bl uffeol thab
In the event of ihe purchaser failing to tuke wp tho sollor’s invoice ps 4 draft
to be accopled on presentation and paid ab mabwriby, tho inaporbors are
authorized o sell the goods by public anetion after due notice and f k
for the difference between the selling pri

o slujm,
ge and bhe conbract prios, did . not

v e

* Original 8uits Naos, 1 und‘laf 1921'



VOL. X1iv.] ALLAHABAD SERITS, 473

‘mwunh to a cordition precedent and Tar the soller of his mg,hh to elaim &

tofavence to arbitystion as previded by a different clause unlegs and until the
goods had been s0ld by publis nuetion.

Tam facts of this case aro fully amt,(‘d in the judgment of
Pisuorr, J. :

Babu Lalit Mohan cher';z, and  Babu ?ndu Bhushan
Banerji, for the applicant,

My, B. . O’Conor, Mr, G. W. Dillon, Dr. Surendra Nath
Sen, Dr. Kailas Nath Aatyu aud Mnnahx Durga Pmaad for the
opposite party.

Proaorr, J.—These arve connected applications to file two
awards, purporting to be made on the 12th of November, 1920,
ab the close of procecdings taken under the Indian Arbifration
Act in conncetion with a trade dispute between two firms, It
15 one of a number of connected applications which would, in the
ordinary course of things, have been filed in the court of the
District Judgo of Cawnpore, but were transferred to this Court
with the consent of the parties, to be disposed of in the exercise
of its original jurisdiction, beeause of the importauce to the
commercial community of some of the questions involved.

The firm tn whose favour the awards have been made, that
of Sushil Chandra Das & Co., which may conveniently be spoken
of us the plaintitf firm, ave importers of piece-goods from Man-
chester.  The defendant firm, that of Snkhamal, Bapsidbar,
deals in the said goods, bub does not 1mport on its own aceount.
On tho 24th of August, 1918, the deferdant firm placed in the
hands of the plaintill firm two indenis drawn up on a form
published by the Delhi Piece Goods Assoeiation ; ono indent was
for one hundrad bales of red shirting, the other for twenty-five
bales of white lawns, On the 2ud of September, 1918, the plainfiff
firmi wrotbe intimating their acceptance of the former order, and
on the 4th of September, 1918, they similarly accepted the latter.
Jtdseadimiibod thab the conclusion of the Armistice on the 1ith
of Novembier, L1918, was followed by a heavy fall in the price of
piece~gods in the Indian market. On the 24th of November,
| 1918, the defendant firm wrote to the plaintiff firm begging the
latter to arrange with their *“supplivrs at home to expunge these
orders from their books”, and offering to pay * nominal
damages " in roturn for this favour. Further correspondence
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followed ; and on the 20th of January, 1919, the defendant firm
wrote repudiating liability ou the ground thab shera had never bctun
any completed contract of sale hetween the ]‘,)u.‘rbies.. ’1‘_]1«.; plu.‘m_
4iff firm claimed to have the dispute referred to arbilration under
the terms of clause 15 of the conditions endovsed on the printed
form of tender which the defendant firm had used.  The lalter
took up the position that, inasmmueh as there had never been any
completed eontract between the parbies, il noeessarily followed
that they were bound by no agreement to roler anything to
arbitration, One aitempt at obtaining a decision through =«
single arbitrator failed, the District Judge holding that the
conditions necessary to entitle the one arbitrator nominated by
the plaintiff firm to proceed o the delivery of an awarl had ned
been fulfilled : this order was apheld by this Court ina judgment
dated the 9th of August, 1920. A supplemcntary awand, which
the same arbitrator had delivered while the proceedings relabing
to the filing of his fivst award were pending, was finally with-
drawn by the plaintiff firm from the court of the Distriet Jud
on the very proper view that it had hecome ineffechive owing
to the decision affivmed by this Court’s order of the 9th of Angust,
1920, The plaintiff firm, however, hag proceeded upon certain
principles laid down in the order above referved to; 1b has
assumed that the submission {oarbitration is effestive and sub-
sisting, and has accordingly made another attempt to earry it
intv effect. On the 20th of August, 1920, they sent the other side
natice that they desived to submit the entire dispute to arbitrae
tion and again nominated Mr, J. C. Roberts, President or Chair-
man of the Committes of the Delld Piece Goods Associntion, s
their arbitrator, The defendant firm, under protest and without
prejudies to their eontention that they were not hound o @0 i
arbitration al all, nominated Mr, A, C. Khosla, The Lo arbi-
trators held a single meeting at Delhi, on the 27th of September,
_192()» Mr. Khosla suggested the adjournment of the proceud-
10gs 10 4 later date, on the strength of a telogram which he had
recewe.d, to the effect that the party nominating him was not
ready with its evidence. Mr. Roberts took yery strong view
that the defendant firm wags merely trying to evade any

ge,

b the : cffective
arbitration, or in any case to spin out the proceedings until the

expiration of a period of three months from the date of bhis
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Uonrt’s ovder of the 9th of August, 1920, should enable them to’
i 4

wilhthrnw o congidorable s " monc ich thes eposited

}xll]l h v congider il , i of nmnuy‘w.lnch they had deposited — g ——

in the District Judge’s cours: he definitely refused to adjourn  Ciamoza

1992

antl Lhe arbiteators senarated withon : . . Dias

anil bhe arbitentors separated without having deciled anything. awpConpaxy

A moworasudum of thelr procecding it dote was dr v
C : f their procecdings on that date was drawn up SURIANAL,

and signed by both of them., There hag been a conflict of evidence  Bansmmar.
between Mro Boberts and Mr, Khosla as tO whether or not they Fragott, .
ever gob so far as diseussing the merits of the dispute, or the
appointment of an nmpire to adjudieate on the same upon their
failure to agree: they cortainly did differ on the question
whether they shoulid or should not procced at onee to pronounce
a decision upon the maberials available, and they did separate
witheut appointing an umpive.  Mr. Roberts proceeded at once
to draw up a paper which has heen loosely described as his
“award”; it i of eonrse a statement of his opinion on the
dispute drawn up for the consideration of the umpire. On the
Ist of October, 1920, Mr. Khosla similarly drew up o statement of
his own, The plaintiff firm applied to the Committee of the
Delhi Pieeo Goods Association to appoint an umpire  Nobice of
Ve applisation wis seud to the opposite party; and, on the 30th
of Oetober, Mr. Gur Prasad Kapur wrote to them to say that he
had been appointed umpne and had fixed the 12sh of November,
1020, for deeiding the matter.  Ouw that date he delivered the two
fi.\w'.xul.n songht to be filed ; they adopt in its entirety the opinion
formed by Mr. Hoberts and award the plaintifi firm an ascer-
tained sum by way of damages for the breach of contract of
which the defendant firm Is held guilgy.

The ohjections taken to the filing of the award may now be
stnted and disposed of seriatin.

(1y It is contonded that there wag never any completed
sonbract hetween the parbies, and consequently  no hinding
agreoment to submit disputes arising out of the contract toarbis
“Trafion, This argument is based upon the wording of two letters
of the 2nd of September, and 4bh of September, 1918, by whmh

the plaintiff firm intimated their acceptance of the two indents
received from the defendant firm, In each case the lettor begins
with the words :— We have the pleasure to accept your indent ”;
thm foi ow partieunlars which are a mere " repetition of the - con-.
d tioma npemﬁaﬂ in the indent under reply, and finally comes ‘the
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1992 phrase upon which the dispute has hinged :-— "The il.})nVU'*Ill('lll-
8o ;;;"‘ tioned accepbance is subject to revision and conﬁlirmi‘num‘l by mail
Omawora  if required” For the plaintiff firm Mr. Sushil Chandra Dag
ARD gﬁfmm himself has gone into the witness-box and given ovidence as 10
Bo m;)p:mr,, the ordinary eourse of business. Io was a SOII\L)th},'ﬁ confi ﬁ?xs«:l
Bawsionar. - witness, and overready to make swecepiug asseriions which
Piggatt, J. . — _—_ ] ,
subsequently required qualificasion : bub [ have no doubt he  was
trying to speak the truth to the best of his ability. He re-
pudiated the suggestion which his own counsel bl pus forward,
to the effect that the wmdents signed by the defonding firm
must be regarded as completing and  recording a contract,
inasmuch as they wereacceptances of oflers orally made on behalf
of the plaintiff firm, Nevertheless T am satisfied that there
had been negotiations between the partics and a provisionul
agreement arrived at before the signatures of the defeudaut
firm were put to the two indents, The merc fact that the wrib-
ten entries on the indent forms, apart from the printed matter,
are in the handwriting of the manager ov agent of the importing
firm is strong corroboration of the evidence of Sushil Chandra
Das on the point. The indents ure in effect promises by the
defendant firm to take delivery of curtain goods and to pay for
bhem ab certain rates, subject to certain specificd conditions, and
subject nlso to the plainuiff firmn's intimating within the pro-
seribed period (twelve days in the case of indent No. $98 and five
days inthe case of indent No, 899) thiat they had ascerwained by
cable from their Manchesier correspondeuts thut the lutler could
supply the goods to cuable the plaiutift firn to perforn its part
of the coutrret according to its terms,  Tho reply of the plaintitf
firm in cach case is to the effect (hat the necessary vable has been
seot and reply received, and that the bargain is concluded,
subject only to this reservation, thay the torms may have to be
revised or the bargain confirmed on arrival of the English mail
containing the reply of the Manchester corredpomdunts—Suche.
“ revision and confirmation " is to remain open uutil the arrival
of the mail, “if vequired’’. In their context these words can
“only be understood 18 meaning, * if circumstunces should arise
making such revision or confirination necessary.” The civeum-
stances conbemplated by both parties ave clearly stated in the
sixteenth clausoe of the printed form of indent, u clause which by
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virtue of the signature of the defendant firm hecamn part of the
conbrack between tho parties.  This clause stipulates that It is
distinetly understood betweon the sellers and the buyers in
India that offers if aceepted by telegram are suhject to revision
and conlirmation by wail only if any mistake has been made in
tho telegram.”  The following statements made by Sushil Chan-
dra. Das in his deposition scem o me obviously true in fact and
o eorrect statament of the nature of the contract entered into, as
it was understood by bobh purties : -

“Tu ghis transaesion there was no mistake in the cables to
Fngland between me and my HEoglish correspondents. When
the mail is receivad from Bugland and shows that there has
been no mistake in the cablos, there is nothing for me to  confirm
to the purchasing firm, The acceplance by cable binds me to
averything, to all the terms stated n the indent, except in the
evens of o telegraphic error in transmission.”

That is to say, there was n complete and binding contract
batween the parties, subject only to the possible discovery thab
an event had ocourred which was not within the control of either
parby, an error by the telegraph department in the transmission
of the eables sent by the plaingiff firm to its home ecorrespondent
or receivod by the former from. the latter, This event did not
oveur and the digseovery wns never made,

[ am not impressed with the argument that this Court has
alveady come to a decision upon the question now in issuein
another litigaiion, nomely in ¥, A, 438 of 1917, decided on the
ond of Dacembior, 1920, In that case the raservation in the letber
of aceoptance did not contain the qualifying words “if necessary,”
and the Court had not before it the ovidence available to us as to
the regulax course of husiuess,

In the present case I have no doubt the parties were
abgolutely ad idem when the plaintiff firm wrote and the
defendant fina received the letters of the 2nd of bephember, and
" 4th of Beptember, 1918, that there was a completed contract,
and that under this contract the defendant firm is under an

obligation to submib this dispule to arbitration in the ranner

provxded by the printed concditions on the indent form,

(2) Another point taken is that the awards sought to be
filed are null and void becanse the umpire who delivered them
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had not been properly appointed in accordance with the terms
of the submission. The contention is that the Commitbee of tho
Delhi Piece Goods Association had no jurisdiction to appoint
the upire until the two arbitrabors nominated by the pariies
had not only failed to agrec as to the merits of the dispute bub
had also differed as to the choice of an umpire. There has been
some conflict of evidence bebween Mr. Roberts and Mr, Khosla
as to what passed hetween them on the 27th of September, 1920
but I am satisfed that enough had oceurred to give the Com-
mittee of the Delhi Dicce Goods Association, under the rules
accepted by the partios, jurisdiction to appoint an wmpire. The
arbitrators had differed in such conclusive fashion as to pub it
beyond doubs that they were not going to deliver a joint award,
The refusal of Mr. Roberts to adjourn the arbitration procecdings
was equivalent, under the circnmstances, bo o refusal to meet
Mr. Khosla again: and the arbitrators had separated without
nominating an umpire.

(3) T find no force in the contention that there could he no
arbitration upon this agrecment beciuse the submission therein
contained had somehow ““spent itsell ” in Mr, Robort’s abortive
award dealt with in this Court’s decision of the 9th of Angust,
1920, or because his supplementary award was lying unadjudicatod
upon in the court of the Distriet Judge when the present
arbitration proceedings began, The Court pronouuced a cloar
opinion against the former contention in its orders (there were
two distinet orders) of the 9th of August, 1920; I thiuk the
orders then passed are binding on the partics; bub, evon it they
are not, I vemain of the same opinion. The parties arc under a
‘binding agreement 5o refer this dispute to arhitration in accord-
ance with the terms of the agreement itself; the ohligation
continues until it has heen carried out.

(4) Another point taken has becn pressed upon us from
two different points of view, To the printed forsm-of dndent
upon which the defendant firm endorsed their ordor there is a
special clause (No. 8) dealicg with the rvights of the impori;ing
ﬁr.m in the event of the purchasers (the firm signing the indent)
failing to take up the seller’s invoice as a draft to bo aeteptied

‘oo prosentation and paid at maturity, The importers are
authorized to sell the goods by publie auction, afier due notice,



VoL, XLIv.] ALLAMIABAD SERIES, 479

and to claim for the difference between the selling price and she
contract price. It was pub to us that this clause containg the
sbipulated penally under the contract for any failure on the part
of the buyers in India to accept delivery, and that it operates as a
condition precedent to the arbitration clause (No. 15), so that no
reference to arbitration could take place until the plaintiff firm
had given due notice and had actually sold the goods by public
auction. From another point of view we were asked to hold that
it amounted to “misconduct” on the part of the umpire to
assess the damages payable by the defendant firm upon a different
basis and without compelling the importers to prove at least an
actual re-sale of the goods whether by publie auction or otherwise.
I am quite satisfied that the provisions of clause (3) of ghe
indent form are not a condition precedent to the operation of
clause (15). The latter opens with the words :-~*“ Any claim or
dispute arising in connection with this contract, including claims
or disputes in conncction with non-delivery,” and these words
are in my opinion decisive, It also secems to me that the
provisions of clause (3) do no more than authorize the importers
to tuke certain action in a cortain event, without thereby shufting
them out from any other remedy lawfully open to them. Finally,
I regurd the question as one for the determination of the
arbitrabors (or umpire), whose decision is * final and binding on
both parties”: the nmpire was within his jurisdiction in inter-
preting the terms of the contract, and in deciding that the
plaintiff firm could support a elaim for damages aparg from the
speeial provisions of clause (3).

(5) There was some further argument addressed to us
ngainst bho proceedings of Mr, Loberts and of the umpire with a
view to founding a charge of ¢ miscondues against the latter.
T think it unnecossary to say more than that nothing approaching
a cage of “misconduct” was in my opinion made out,

Wor these reasons I would overrule all the objections of the
defendunt firm and order the two awards in question to be filed
30 that they may become operative as decrees of court, the said
deferdant firm {0 pay all costs,

Warst, J.:-I agree in holding  that the respondenbs
Sukhamal, Bansidhar, submitted in waiting to- arbitration, and
that no case is made out for refusing to file the award,
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The main question turns upon the interpretation of the two
alleged letters of acceptance wribten by Susihil Chandra Das,

dated the 2nd and 46h of September, respectively. In berms-
Bub the condition contains a

these accoptances are conditional,
Lequired by

latent ambiguity in the words if required.
The parol cvidence as to the previous course

whom, or what?
me that the words meant, and were under-

of business sabisfies
stood and intended by hoth partios to moon, ©If required by some
telegraphie mistake between England and Tndis for which neither
of the cantracting parties was vespongible”  The clliptical form
of words adopted had frequently boen nsed and acted  upon in
previous contracts between the same parbies, T othor wards it
meant ‘ subject to the operation of elause 16 of the terms of your
offer” It is a dangerous mode of acceplence. 1L is in fach
tautalogous. - The operation of clause 16 eould not he oxeluded
if an absolute acceptance had boen given, unless its exolusion
had heen expressly stipulated for. The condition is therefore
what is generally known as o condition subsequent. The case
seems to we to bo covered by scction 33 ot the Inding Contruch
Act, The “uncertain fubure event” was the discovery of some
telegraphic error. The happening of that cvent became impos-
sible when the mail confirmed the oviginal terms as communicated
by telegram, and the conbrach thercupon became onforecable,
This case iy clearly distinguishable upon the facts from  the ease,
First Appeal No, 438 of 1017, decided by a Bensh of this Court,
whore the words ©if required ” did not occur, so that the condi-
tion was in general terms, and a quesbion in fach arose as to o
change of ealour in the goods to be supplied under the indent,

I do not agree with the contention wurged before s by the
applicants thut the decision of the question whether there hay
been a comploted contract so as to hind the partivs (o submission
in writing resbs with the arbibrators,  Questions of faeh and law
upon whieh the jurisdiction of the aviiirators depends aro for the
courts, It Alibhoy Malomed v. Buijnath RKabesmgam (1y decided
otherwise, I disagree with the decision, \

On the other hand, I think thas, once the contract is proved,
the interpretation of ity terms, such as elause 3 of this conbraet,
is a question for the arbitraiors alone,

(1) (1919) 94 C. W, N., 567,
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There seems to me to have been jurisdiction to appoint the

1922
qrnvpire in this case, though I gtron gly disapprove of the conduct g =
of Mr, Roberts, who, asan arbitrator and a partisan, who had  CEANDza

Dag
formed a strong view, should not have consented to preside over

5D Conmpany

the meeting which appointed the umpire. His position as UK AL
President of the Delhi Piece Goods Association makes it unde- Bavgmmuaz.
sirable that he should act as arbitrator at all in disputes where
he may be called uponm Go intervene also in a quasi-jadicial

capacity as the presiding offivial of the association which appeints
the umpire. I I were convineed that the umpire bhad allowed
himself to be influenced in arriving ab his decision by anything
done by Mr. Roberts other than what may legitimately be done
by an arbitrator in laying his vicw of the contvoversy hefore an
umpire, 1 should hold that there had been misconduct; but I
“‘f've’c,oguizé that the position was rendered & diffienlt one by the

conduct of the rvespondents themselves and of their aebitrator.
They are clearly bound by the arbitration clause, and Lhey did

their best to wreck the proceedings.

Applications allowed,

O T

ORIGINAL CIVIL.

Bsfors Mr. Justice Piggett and Mr. Justico Walsh.
KEDARNATH, MOTILAL (Avruioaxs)y. SUKHAMAL, BANSIDHAR 1929
(Opgucypon)® March, @
Arbitration-~Conbract making it sbligatory on parties fo prefor claims within

stated bime ~Clatm nol made within time——Adward made in daspile of
condibion not upheld.

The terms of a contract of sn)o provided that disputes beliween the parties
should ba settled by arbitration, But they also provided that*no claim or
dispute of any sort whabover can be recognized if not made in writing within
60 days from duo date of paymont.”” Tho buyers refused fo take dolivery ; aad

Ahe sellers claimed damuges, but did not put in their olaim in weiting within
60 days, Tho mabber went to arbitration and the umpire, notwithgtanding the

elaugo citod above, decidud thut the elaim wus nob barred, and mwade au  award
in favour of tha sellers.

e T plication to filo the aw ard, that the award of the umpue
was nob the docision of o tribunal to which the buyers’ firan was bound, under
theterms of their contract, to gubmil.

T'nE facts of this case sufficiently appear from the judgment of

Pigaorr, J.

¥ Qriginal Bult No, 3 of 1921,



