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1999 due from their three bighas. From this aspect, tno,'thm ].wl.mﬂtt ‘(.»f
“amss maw  Comeeding fo the plaintiffs’ arg.umenb would be a smb for co.n "_,“ fw
SINGH. bution by the plaintifts agalnst the owners f)f the remaining
Pawvorr,  portion of the mortgaged property. So that, in any case, the

plaintiffs would not benefit from the suit. The (.h:cl'ee propesed
by my learncd brother fully wmests the justlc:o of the caso
and gives effect to the equities between the parties and ab the
same time prevents aselessmultiplicity of proccedings.

By taE Court.—The order of the Court is that this appeal
is allowed, the defendant being given time to the b of June,
1922, to redecm the plaintitts’ mortygages onpayment of the sum
due on their mortgages on that date. In case of their failure to
do so, this appeal will stand dismissed. Under the civcumstanees
of this particular case, we direct that the partics do bear their
own costs of this litigation. .

Appeal allvwed.,

igcz Before Sir Grimacood Mears, Fnight, Chicf Jussico, and Justice Sir Pramude
March,3 Charan Banerjs,
T RAO NARSINGH RAO (Pramnoier) » BRETT MAIA LAKSIIMT BPAT

AND 0ruERS {(DEPENDANTS).®
Act No. I of 1872 (Indian Bvidenco e}, section 112-—Iresumpbion —fwrdon
of proof.

Plaintiff gued for the recovery of n large amount of property, tho brwis of
his olaim being that ho wag tho son of a eartain lady, but he failad to jnove the
patontage alleged, or even that bis alleged mother had given Lirth to any
child on cr:ahout the dake specified. as that of his birth, The dolendwmutas o

- the other hand failed to prove the case that thoy sub up, whieh was fhat
the plaintiff was of an entivelyldifferent parentage,

Held that the fnilare of the defondants to prove their easo affirmativaly
did not entitle the plaintiff to tho benofit of the prasumption laid down in
saotion 112 of the Indian Hvidence Aot, 1879.

Narendra Nath Pahari v. Bam Gobisid Pahari (1Y and Tirlok Nath
Shulul v. Lackmin Kunwari (2) distingaished, ‘

TaEn facts of this ease sufficiently appear from tha Judgment

of the Court,

Mr. Nihal Chand and Munshi Sheo .PMMT”ZNSW
appellant. sy

Pandit Ladli Prasad Zutshi, snd Dr. Kailas Nt
the respondents,

* * Privy Council Appeal, No. 48 of 1092
(1) (1901} I. L. R., 29 Cale,, 111, {2) (1003) T L. 1., 23 All.,’ 408,

Kutju, for
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Meags, C. J., and B\NERJI J.:—This is an application by Rao
P\mr‘-}lngh Rao fm Jeave o appual to His Majesty in Council.

The ease is a very important onme and the position of the
applicant is such as to enlist the sympathy of every one acquaint-
ed with his history.

Rao Narsing Rao commenced an actisn against one Rani
Kishori on the allegation that he was cnsitled to property of the
value of upwards of fifty lakhs because he was the son of Rao
Balwant Singh and Musammat Dunaju.  Rao Balwant Singh and
Musainmat Dumju ware hushand and wife, His allegation that
he was the son of Musammat Dutaju was the main cssential

fack to be proved. The Rani Kishori denied it and set up -

that Bao Narsingh Rao was in fact the son of onc Shekhar
Singh.  In the lower court and here Rao Narsingh Rao failed
to prove that Musammat Dunaju was his mother, and there
arc thus two concurrent findings against bim,

We have listened very carefully to Mr., Nikal Chland’s
arguments with complete readiness to grant the application if
that could consistently and properly be done.

Mr. Nihal Chand argues that the Court ought to have apphed
the provisions of section 112 of the Evidence Act and he for-
mulates his case in this way, He says that when the defendants
had failed to establish the case which they set up that Rao
Nersingh Rao wos the son of Shekhar Singh, thereupon there
arose & conelusive presumption that Rao Narsingh Rao was the
son of Musammat Dunaju by her husband Rao Balwant Singh,
We have pointed out clsewhere that the defendants were under

no obligation to prove the paternity of Rao Narsingh Rao. I

was for him to prove that he was the son of Musammab Dunaju.
He has cited to us the cases of Narendra Nath Pahart v-
Ram Gobind Pahari (1) and Tirlok Noth Shukul v. Lachmin

Kunwari (2). 1t will be noticed that in both those cases the

* Privy- Council found as a fact that the lady had in fact g‘iven

birth to a child and then on proof that the other requn ements of .

the section were complicd with, the concluswa pre_sumpm_gn
BrOSe,

) (1901) L L. R, 20 Oalo, 111 (2) (1909)T. T R, 35 All,, 408.

Had Rao Narsingh Rao been abls to prove that Mummmaﬁ :
Duvaju had on the 2nd of March, 1894, given birth to a child,

1922

Rao. .
NARSINGH

Rao

1.
Brrr Mana
LaxsanMs
Baz.
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192 practically ol his Ciffenltics would have disappenved, 08 1k would,
R in our opinion, in the circumstances have been proper to conclude=
© Rao

. . at oo Palwant Sineh was
NARSINGE  ghap he was in fack the child and that Haw Palwant Sing ¢

e the fabher. Secbion 112 could only bave beon rolied wupon by

2 g -
Buox Many 0 ; ' of the giving of birth to a child by Musamma
Taxsmy  Dim after prpoﬁ f the giving
Bar, Duuaju, ’ . _
The weight of evidencs was againsy the allegod childbearing
) ‘ . \ .. ) el 3 as
hy Musamuwat Duvaju, aud being of opinien that sechlon i 12. has
n; application, weare compelled to decide thut the :x,pplmm'm
has failed to show that there is any subsiantial question of law in
ghe proposed appeal and, therofore, reject the appliention as not
fulfilling the requirements of seetion 110 of the Code of Civil
Procedure.
Application rejected.” -
ORIGINAL CIVIL.
Beforo Mr. Juskice Piygott and Mr. Justice Welsh.
'Ma%,,%;’;},zg SUBHIL CHANDRA DAS anp Coupany (Apvsacamr) v. SUKHAMAL,
e BaNSIDHAR (Uisnewons).#

Arbitration—Construction of doctment-Contract— Accopbunco subjorh bo coiudi-
tion  subsequent—Rorns of indont used by wombers of the Delii Lisce
Goods Asseciction,

Rald on a congbruction of o clanse conlwined in w lebter of accepbuncs,
to the efiect that the ¢ acceplones is subject o revision and contivmudion
by mail if required ", in connection with a form of indent fox yooids bo fon
imported from Fngland, devised by the Delhi Pioge Jools Associntion and iy
common use in Northern I[udin—which contaiped the shipulation, =3t i
disbinetly nnderstood hetwecn the sellers wnd the buyers in Ludin thus ofiors, if
aceepbed by telegram, are subjecs bo yovision uud conflaation by wwil only i
any miptake has been made in the telegram "ethut the claige Aid nob sl
in the ‘way of there heing a complefie and binding sonbracht hetwoon the
buyer and the selley, but wersly wmeant that tho contract was subject to
the possible discovery thab awn avent had occwrred which wis nob within tha
sontrol of either party, namely, an crror on the part of the bolegraph dopurt-
menk. —?

Held also that snother clatge of the samo fndent form to bl uffeol thab
In the event of ihe purchaser failing to tuke wp tho sollor’s invoice ps 4 draft
to be accopled on presentation and paid ab mabwriby, tho inaporbors are
authorized o sell the goods by public anetion after due notice and f k
for the difference between the selling pri

o slujm,
ge and bhe conbract prios, did . not

v e

* Original 8uits Naos, 1 und‘laf 1921'



