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on to the record. We therefore allow the application, set aside
the order of abatement and divect that the appoal be pub upne”
the ordinary course. We make no order as Lo costs.

. Before M, Juatice Byves and M. Jualics Goliul Prased.
PARAS RAM SINGH (Dupmrpant) v. PANDOHT ANy opmuxs (Pnainrws.)®
- Mortgage-—Lrior and puisne morbyayeos—Lrior meortyays foreclossd withoul
puisna mortjagads being made pariies=Ivighis of the bwo merigajeas juter
se. .

The owners of certain zumindmi property, having morbgaged the same
by way of conditional salo to the defondant, subsequently wade » usufruos
tuary mortgage of certain specifie plots of land included in the first mortguge
to the plaintiff. The defendant sued for foreclosure, bub without nuking
the plaintiffs parties to his suib, and having oblained o dovree gol possussion
of the ‘mortgaged property. The plaintifts then sought to rodeem the prior
mortgage ; the prior mortgagees o the othor hand pleadod thal thoy cughtb.
0 be permitbed to redeem the plaintiffs.

Hald that in the circumstances of the case and more pavticularly to
prevent further litigation in future the equities of the cuse demanded ruther
that the defendant should he allowed to redeemu tho plaintifis.

Hussanbhai valad Budhanbhai v. Umagi bin Wiraji (1), Kedar Nath v,
Saiyad Hafiz A5 (2), Gharni v. Raj Bakadur (3), Musemmad Dam Ligrd v.
Raghunath Singh (&) und Kedar Prosating Lukiri v. Girindre Presad Suliul
(6) referred to.

THE facts of this case are sef forthin the judgment of Hyves

J‘ .

Dr. 8, M. Suloiman and Dr. Kuilas Nath Hotjre, for the
appellant.

Munshi Kamalakanto Varme, for the respondents.

Ry vES, J.—The essential facts, so far as they arc Heosssary
for the purposes of this appeal, ean be stated very shorbly, ‘I'he
mortgagor, who 1s no longer interested, by a mortgage by condi-
tional sale, dated the 20th of September, 1900, wortgaged hiy
zamindari share in four villages to the defendants. Subscquents
ly, on the 15th of July, 1903, he executed u usufructuary
morigage in favour of the plaintiffs of three small plots of sir

* Becond Appeal No. 835 of 1920, tromn u decrea of (. U, Badhwanr Jmt,ugt
Judge of Ghazipur, dated the 10th of Februavy, 1990, confirming & deoree of
Diare Lal Rastogi, Addivional Subordinate Judge of Ghazipur, daled the Gtk
of Maxch, 1919.
{1) (1903) 1. L. B, 28 Bom., 153. (8) (1909) 8 Indian Cusos, 495,
(2) (1£07) 10 Oudh Oases, 856. (&) (1935) 29 Indian Casos, 794,
(6) (1908)8 O.L.J., 173,
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land for Rs. 99-15-6, and, on the 8th of July, 1904, he exscuted
bwo other usufructuary mortgages in favour of the plaintiffs of
‘soitie other small plots of sir and khudkasht land for Rs. 71
and Rs. 75 respectively. The aggregate arca of these plots
was a little over 3 bighas, that is, something more than an acre.
All these plots of land were situated within the boundary of the
village of Ukraon, one of the four villages mortgaged to the
defendants, These three usufructumry mortgages were all
unregistered. The terms of all of them were similar. The
mortgagees uudertook to pay the Government revenue, and
the profits wore set off against the interest. It was agreed
that the mortgages could be redeemed at the end of the month
of Jeth in any year on payment of the principal money.

In 1907 the defendants brought a suit for foreclosure of
”tiiu‘111()r.-1g:,x,;5;e of 1900 aguinst the mortgagor and obtained a
decree, which was made absolute in 1808, and thus they obtained
eventually possession of the mortgaged property. The plaintiffs,
the puisue mortgngees, were not made parties (o that suit,
Thereafser the defendanls sought to eject the plaintiffs in the
revenue cours, deseribing them as their tenants. They pleaded
that they were usufructuary mortgagees, and, on belng referred
to the civil court, obtained a deeree trom the civil court deelaring
them to be usufructuary mortgagees. This wason the 2lst of
May, 1917, On the 6sh of August, 1918, the plaintiffs scrved a
notiee on the defendants of their intention to sue for redemption
of the prior mortgage of 1900. On the 30th of August, 1918,
the defendants deposited in court under the provisions of scetion
58 of the Transfer of Property Act the eotire amount due to
thoe ;‘.zlu,im,il“f's on the three subsequent usufructuary morbgages
offering to vedesm them,  The plaintitts refused to accept the
money, and on the 10th of Beptember, 918, illul this suit praying
to he allowed to vedeem the prior mortgage of 1900 on payment
of “the wmount which the court considers genuine and valid »
M}M vy be put in p m-or-.:wlu.u of the prupel‘ty GOI
prised in the prior mnrt‘r'wc sogether with the sir land apper-
wining shereto”, The defendant No, 1 coutested the suit om
tliroe yrounds, The firss two need nob be considered.  The third
g}.uund taken was : © To avold {vture dispute and to put a stop
to the itigation, Le (the defendant) harl deposited the whole
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amount due to tha pulsme mortgagees on their mortgages and
asked them to give up possession and that although they hade
refused this offer, he was still willing to pay them evorything
due under their mortgages.” On these pleadings the trial conrt
framed, among other issues, issue No, G " Have defendants
got a right toredeem the mortgages in favour of the plainiitls ?
Have defendants been ready to pay the morbgage money duo
to plaintiffs ? If so, how does it allect the claim ? ” Ou this
issue, the only one with which we are concerncd, it hold :
“ Defendants appear to have deposited the mortgage money
due to the plaintiffs in court under section 83 of Act LV of 1882,
and they claim that they have got a prelcrential right of redemp-
tion, This view, though countenanced by the Bumlay High
Court, is opposed to the views of the other High Courts (vide
Gour’s Transfer of Property Act, page 1130, fourth edition,
and the rulings cited on that page). The learned author obscrves:
¢ If the Bombay view be correct, the prior mortgageo would steal
a march over the subsequent mortgagee by keeping him ignorant
of the suit in whichthe acquires the mortgagor’s mterest.” " L
went on to find that inasmuch as the plaintiffs had not been
made parties in the foreclosure suif, tho plaintitfy had o preferon-
tial right to redeem ; and it gave thew a decree for redemption
ou payment, not of the amount claimed by the phintifls, namely
Rs. 3,282:12-0, but of Rs. 4,929-6-0, which mecluded o sum of
Rs. 1,400 which the defendants had to pay in their suit o redecm
a still earlier mortgage. The defendant No. 1 appealed, and i
paragraph 4 of his memorandum of appeal put his case in the
following words :—* Legally the appellant as ropresentative of
the mortgagor and also as prior mortgagee has o vight to
redeem the mortgages in favour of the plaintifts  The appollant
with a view to do away with fusure disputes, has alveady
deposited, under section 85 of Act IV of 1882, the wortgag
consideration due to the plaintitfs in o competent court, but they,
as a precautionary measure, instituted this sult,  Having regard-
to the entire circumstances, the dufendant’s prayer as to the
redemption of the plaintifts’ mortgnges was fiv to hoallowed, wud,
in this case, a decree for redemption in favour of the defendant
should have been prepared. Such a docree is not prejudicial to the
plaintiffs, and the one for redemption passed by (he court is
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materially injurious to the defendant’s right.” The learned
-Judge of the court below sets out as one of the two points for his
decision, as follows, ** that the defendants appellants(sie) who were
once prior mortgagees were now the owners of the equity of
redemption and were, therefore, entitled to redeem the plaintifis’
mortgages.” Unfortunately, as it seems to me, when he comes to
diseuss this proposition in his judgment, he changes the phrase-
ology of the issue as he had originally ecxpressed it and asked
himself, “ the second point for decision is whether the subsequent
mortgagees have a prefercutial right of redemption over a prior
mortgagee who has obtained a deeree for foreclosure ”, and he
then gces oun to hold that the plaintiffs, not having been made
parties 1n the forwer foreclosure suif, canuot in any way be
afteeted by what happened in that suit, and, finally, atter discuss-
ing some rulings to which Ishall refer later, accepted the dietum
of Dr. Gour already quoted and dismissed the appoal. The
defendant No. 1 comes here in second appeal, and his first ground
is that the learned {rstrict Judge has overlooked the fact that
although the subsequent mortgagees are entitled to redeem the
prior mortgage, the prior mortgagees, who have already acquired
the mortgagor’s right by foreclosure, can after such redemption
claim redemption of the subsequent mortgage.

It scems to nie most unfortunate that the courts below should
have asked themselves which of the parties had ** the preferential
Vl-igh(‘ to redeem, 16 sesms to me clear beyond any controversy
ghat both bad a right of redemption. I prefer to regard this
litigation as being substantially two crosswults which mighs
well have been coensolidated, as indeed they were for all pracsical
purposes, having regard to the pleadings and issue No. 6 fran.md
by the trial court aml reiterated in the appellate court and tried
out in both courts., I think paragraph 21 of the writben state-
ment already quoted may be regarded as substantially a plaint
in_ ol o, cross-suib. I think this litigntion reully mvolves two
suits : (1) by a puisne mortgagee 13.0 reclieem A prior moertgagee
who had not made him a party io his suit on his own mortgage,
and (2) by a person who had })et‘.ome the ?wner of the m(.)r{y
gaged property, and who h_ad acquired the equity of redemption
and, therefore, stands in the shoes of the mortgagor, to
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redeem an encumbrance. It scems to methat both ave, prima
facie, entitled to what they claim, and the question for the court
under such circumstances, when all the parties were before i and
all the necessary evidence was on the record, wasto decide once
and for all, having regard to the equitios of the parties and to
prevent further litigation, what the justice of the case demanded.
In thig view, what I think we have to look at in this appenl, is
not whether the decisions of the courts below were legally corract,
but whether we should now do what I think the ecourts below
should have done. Look ot the consequences. If we uphold this
deeree, the plaintiffs pay the decretal amount to tho defendants
and the next day she defendants will inevitably file their snit e
redeem the plaintitfs and so recover the property. All that the
plaintiffs are entitled to is to get back their mortgage monwy.
After all, they arc merely mortgagees and, as such, are hable to
be redeemed by the owner of the property, that is, the mortgagor
or whoever represents him. In this casc the prior morlungees,
the defendants, having acquired the equity of redemplion, stand
in the shoes of the mortgagor and are the owners of the property.
I should be content to stop here and base my decision on wlhab
seems to me to herequired by the cquitivs of the case. By ay
it has been very ably argued on hehaif of the vexpondents b,
the deeisions of the various courts, except the Bombay decision,
are opposed to my view, I think I should consider those aunhor-

ities. The Bombay casc, namely, Hassanbhat valad Budhnse
bhai v. Umaji bin Hiraji (1), it is coneeded, is an authorisy in
favour of the appellant, but it is argued that the facts phere
were different, that the decivion itself is unrcasonable wnd that
it has not been followed by other eourts.  In the Bombhay cuse
the mortgagor brought a snit to redecm the prior nmrl;g;x;;c: and
got a decrce bub fuiled 6o pay the decratal amount within the
sime ordered, and, consequently, the mortgage was foreclosed,
Then the subsequent mortgagee hrow:it a suib for sale an his
merbgage, therehy, it is said, offering bhe priot moris ik
titwent, X
do nobt think the principle of law involved] i iy e
different,  Nexd, it i said that the decivion of e Fontbay Conrts
(L (1008) I. L. 1., 93 Bom., 143, ’

i,
gy

P

option of redecming hivs,  Although the foors e

donbinlly
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is unreasonable, heeause if the puisne mortgagees had been made
parties in the former suit, ag they should have been made, they
“would have had an undoubted right to redeem the prior
mortgage, and it is said the prior mortgagee must not be
allowed to take advantage of his own fault by depriving the
subsequent mortgagees of their right to redeem the prior mort-
gago. This, [ think, pots Dr. Gour’s dictum, already quoted, in
other words,  Alvhough it has been held that a subscquent mort-
gageoe who should have becn made a party to the suit on a prior
mortgage bub had not been made a party, cannot in any way be
affected by the decree in that suit, and cannot be put ina worse
position than ne would have been in if he had been made a party,
on the other hand, it seems o me, he cannot be put in a betber
position than he would have been in if represented then, If he
bad been made a party to the former suit, no doubt he could have
redecmed the prior mortgnge, but he would not thereby have
obtained posscssion of the property, What he now claims is, that,
not having been wade o party to the former suit, that decree
mwost be considered a nullity, and that he is now entitled on
redeeming the prior morbgage to become the owner of the whole

yroperty originally morteagred, This, manifesiiy, he cannot do,
Properly orly y gag s

The result of the former suit undoubtedly was to vest the owner-
ship of the property in the defendants and, as such, they must
have a right to redeem the plaintiffs. The last argument is
that the other High Courts have not followed the Bombay
decision. It seems to me that this argument is based on the
head-note to the Bombay ease which i3 very mislending. Accord-
ing to thab it was “ Held, reversing the decree, that H, the prior
mortgagee, had o right to redeom superior to thab of U, the
subgequent mortgagee,”  Puab baldly like that, it is mosh mis-
leading. The High Court never held anything of the kind,
What they did hold was, as reported on page 160 : “ Looking $o

the substance and not to the form of the suit, the plaintiff was

arluaigeking relief on the basis of the right of a mortgagee.
When the pleadings weore complefe ib appeared that his morte
gage was subgequent in dale to that which Hassan had taken .jqf
the samo lands and had forcelosed, The contest thus became

one between, on the one hand, a prior mortgagee in possession

who had obtained & deeres absolute for foreclosure and, on the
o v 36
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1999 other hand, a subsequent mortgagee who had not been mado &
m party to the redemption suit in which that final decree for .f()r.e«#
Brvam  closure was mude”’ Later on it issaid: « The next and maig
Emﬁ;‘om. point for decision is whether, looking to the equitics on both
Byves, J.  des, Hassan, the prior mortgagee, who had already obtuined a

' final decres for foreclosure ageinst the morbgagurs and wus i
possession, ought to bLave been giveu an opportuniby to redeem
Umaji, the subscquent mortgages ™, and thoy held (hat vnder
the circumstanees of the case he should be allowed to rodeem
the subsequent morlgages. It scems tone, bherefore, that the
note in Dr. Gour’s counnentary ou puge 1130 iv nob quite
accurate where he says, “ the right of the prior mortgagee to
redeem the subsequent morbgagee on his acquiring the mortga-
gor’s equity of redemption whether by foreclosure or sale in a
suit to which the subsequent mortgagee was nota pariy, has
been categorically affirmed in Bombay while it has been as cate-
gorically denied by the Caleutta and other courts.”

Thelearned vakil for the respondouss has not been able to
refer us to a single case in which the Bombay case bad been. .

dissented from. That decision was published as long agoas 1904,

and the cases that have been referred fo really have held nothing

more than what is quite clear, namely, that a subscquent wort-

gagee who has not been made a party fo a foreclosure deerce is

nob affected by it.  The Bombay ease, howuver, has been unreser-

vedly approved of and [ollowed in the case of Kedar Nulh
v. Sawyed Hafiz Ali (1), decided by u Beneh eonsisting of
Messrs.  CmamIER and Grixriy, both of whom were subsequently
Judges of this Court, It was followed in the case of Charud
V. Rej Bohadur (2), by Mr. Juslice Kiramar Husam,
and ib was referred to by Mr. Jusiice Pracory in the case of
Musammat Rom Piari vo Raghunath Singh (3. That was a
§imilar ease to thisone, and Mr, Justice Piacors, far from dissent-
Ing from the Bombay case, deeided not to fullow ip
because he did not approve of i, but”

, ok appavently
D TSt S
materials on the record on vhich he coubil give the prior mort-
gagre a decree, and he, therefave, loft the parties Lo obbain such
remedies as they might have i1 a furshor suit. 1 do wot think it
(1) (1007) 3G Oudh Casey, 356. (2) {1063) 2 Indizy Unges, 495
(8 (1W15) 29 ‘ndian Casos, T894,
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nocessary o refer more specifically to any other of the many

_decisions which have heen brought to our notice, except perhaps
the-case of Kedar Prosanne Lahiry v. Givindro Prosad Sulkul
(1).  There the conbest was between the first mortgagee
and the sesond mortgagee who had both brought suits on their
mortgages without making the ogher o party, and on gesting
a deeres had purchased she mortgaged property, and it was there
held that cach party was euntitled to vedeem the other, bu
the preferable right to redeem was with the plaintiff who, in
that case, was the subsequent mortgagee. The point now
before us was not argued or decided and no cases were
referred go. As I have already said, the decision of the
courts helow in this case was legally right, but T donot think it
was the proper decision to give having regard to all the circum-
stances of the case and the pleadings of the parties. I would,
therefore, allow the appeal and allow the defendants to redeem
the plaintiffs’ mortgages, on payment to them of the sum due on
their mortgages In the uext month of Jeth, If they fail to do
0, T would dismisy the appeal.

1922

Paras Ram
Bmen
v.
Panpom:.

Goxur PRrasap, J.~-I agree in the order proposed and in the -

judgment of my learned brother. I have ouly to state that the
rosult of our dismissing this appeal would be to prolong this
litigation, If the plaintifts are allowed to redeem the prior
mortgage in favour of the defendant whohas now acquired the
eqiity of redemption, the result would be that the defendant
prior morbgagee purchaser will bring a suib to redeem the puisne
mortgage in favour of the plaintiffs and would get back the
property on payment of the amount due under the plaintiffs’
mortgages as also bthe amount which he has received from the
plaintiffs in satisfaction of his prior mortgage, or in other words,
the defendant would be placed back in the same position in which
he would have been if he had been allowed to redeem the plain-
tiffs. Besides this, the plaintiffis would be in no betier position by

~sgdesmzng-the-niortgage in favour of the defendant. They would:

have after redemption their bhree bighas odd free -from the

mortgage and would only have a chargo on the balance of the

mortgaged property for the proportionate amount which they

would have had o pay over and above the proportionate share

(1) (1908) 8 C. L. J, 178,
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1999 due from their three bighas. From this aspect, tno,'thm ].wl.mﬂtt ‘(.»f
“amss maw  Comeeding fo the plaintiffs’ arg.umenb would be a smb for co.n "_,“ fw
SINGH. bution by the plaintifts agalnst the owners f)f the remaining
Pawvorr,  portion of the mortgaged property. So that, in any case, the

plaintiffs would not benefit from the suit. The (.h:cl'ee propesed
by my learncd brother fully wmests the justlc:o of the caso
and gives effect to the equities between the parties and ab the
same time prevents aselessmultiplicity of proccedings.

By taE Court.—The order of the Court is that this appeal
is allowed, the defendant being given time to the b of June,
1922, to redecm the plaintitts’ mortygages onpayment of the sum
due on their mortgages on that date. In case of their failure to
do so, this appeal will stand dismissed. Under the civcumstanees
of this particular case, we direct that the partics do bear their
own costs of this litigation. .

Appeal allvwed.,

igcz Before Sir Grimacood Mears, Fnight, Chicf Jussico, and Justice Sir Pramude
March,3 Charan Banerjs,
T RAO NARSINGH RAO (Pramnoier) » BRETT MAIA LAKSIIMT BPAT

AND 0ruERS {(DEPENDANTS).®
Act No. I of 1872 (Indian Bvidenco e}, section 112-—Iresumpbion —fwrdon
of proof.

Plaintiff gued for the recovery of n large amount of property, tho brwis of
his olaim being that ho wag tho son of a eartain lady, but he failad to jnove the
patontage alleged, or even that bis alleged mother had given Lirth to any
child on cr:ahout the dake specified. as that of his birth, The dolendwmutas o

- the other hand failed to prove the case that thoy sub up, whieh was fhat
the plaintiff was of an entivelyldifferent parentage,

Held that the fnilare of the defondants to prove their easo affirmativaly
did not entitle the plaintiff to tho benofit of the prasumption laid down in
saotion 112 of the Indian Hvidence Aot, 1879.

Narendra Nath Pahari v. Bam Gobisid Pahari (1Y and Tirlok Nath
Shulul v. Lackmin Kunwari (2) distingaished, ‘

TaEn facts of this ease sufficiently appear from tha Judgment

of the Court,

Mr. Nihal Chand and Munshi Sheo .PMMT”ZNSW
appellant. sy

Pandit Ladli Prasad Zutshi, snd Dr. Kailas Nt
the respondents,

* * Privy Council Appeal, No. 48 of 1092
(1) (1901} I. L. R., 29 Cale,, 111, {2) (1003) T L. 1., 23 All.,’ 408,

Kutju, for




