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str lands to Lachmi Prasad, the present appellant, and executed
o sale-deed in favour of one Dwarka,

Upon this, the rospondent, Baldeo Dube, applied to the
District Judge for cancellation of the lease and the sale-decd.

The District Judge cancelled the lease by his order, dated the
14th of January, 1921,

From thiv order Luchmi Prasad preferred this appeal.

Munshi Komalakantas Verana, for the respondents, took a
preliminary objection that no appeal lay in this case. He sub-
mitted that, nccording to section 48 of Aet VIII of 1890, an
order made under the Act was final and could not be contested
by suit or otherwise, save as provided by section 47 of the Aet,
or by revision, Section 47 of the Act cnumerated specifically

 the orders under the Act from which an appeal could lie Lo the
fligh Court. The section made no mention of an order passed
under section 30 of the Act, under which section the order
appealed from must be taken to have been passed, and there was
no ground for revision, - Hence the order of the Distriet Judge
was final and it could not be interfered with.

Babu Piare Lal Banerj, for the appellant, replied.

Proeorr and Warss, JJ.:— We are satisfiel that no appeal
lies in this case, and we are not digposed to interfere in revision,
The appeal is dismisscd with costs.

Appeul dismissed.

Bofore Mr. Justice Eyves and Mr. Justice Goliul Prasad,

GUIRATI (Pramxtypw) o, S8ITAL MISIR axp oruuzs (Drrrxpanes).*
Civil Procsiure Code (1908, order XXII, ruls 9(2)—Abatemsni of appssl—

Necassity for formal ordor declaring appeal fo havs abulsd - Application

to wot aside order of abatemsent,

Tho abatement of & suit or appeal doos not take plase sutomatically, bub
it iy necessary that there should be an order of the Oourt deelaring the suib
or appoal to have sbatad, and an applioation to set azide such an order will lie
under order XXIL, rule 9(2), of the Code of Civil Procelure. Sacreltry of Siate
for India v Jewahir Lal (1) followed, Lachmi Naraire v. Muhanmad ¥usuf

* {8 overcaled.

Tars was an application purporting to be one Lo seb aside the
abatcment of an appeal. The facts of the case appear from the
various orders below.

* Application in Second Appeal No 391 of 1920.
(1) (1914) L L. B, 86 All., 285. (2) (1920) L L. R, 49 AlL, 540.
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1029 Munshi Kailas Ohandra Mitel, for the appellant.
o Dr. & M. Sulaiman and Pandit Naermadeshwar Prasod
ATT
o Upadhya, for the respondents.
Srray Misig.

The application came first before a single Judge of the Courg,
who passed the following order : —

BangRJ1, J.:—This application purports to be an application
toset aside the abatement of an appeal. One oub of several
respoudents to the appeal is dead, and no applieation was made
within the period of ninety days allowed by law for bringing his
legal representatives on the record. No order declaring that
the appeal has abated either wholly or against the respondens
who is dead has yeb been passed, But before the passing of such
an order the present application has Leen made on the ground
that the applicant was not aware of the fact of the death E’Lﬂ}f
respoudent before the expiry of the uineby days. The applica=
tion is opposed on the ground that it is premalure inasmuch as
no order declaring that the appeal has abated hus yebt boen
passed. In answer to this contention the ruling of a lewrned
Judge of this Court, reported in I, L. R, 42 All.,, 540, has beeu
cited. I have doubts as to the correctness of the view tuken by
the learned Judge in that case, I therefore direct that this
application be laid before o Bench of two Judges.

The next order was by the Division Bench.

Ryves and Gogurn Prasap, JJ,:—This purports to be an
application to set aside an order of abatement. It appears thut
one of the respondents died in March, 1921, and an applicaltion
was put in by the learned vakil for the appellant after ninety
days had expired. The learned vakil in the application stated
that the appeal as agaiost the deceased respoudent had abated
and he applied for an order under order XXII, rulc 9. (2). The
matter came before a learned Judge of this Court who was of
opinion that the application was premature inasmuch as there
was 1o order of the Court declaring the appeal to have abated,
As, however, a learned Judge of this Court in Lachmi Nerain
v, Muhammad Yusuf (1), was of opinion that on ‘r}}ﬂ.:wexp"iry\
of ninety days after the death of a respondent, if no applieation
was made within ninety days to bring his representatives on to

the record, the appeal automatically abated and it was not
(1) (1920) I. L. R., 42 AlL,, 540,
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necessary that & formal order should have been passed to that
gﬁg\ch before an application under order XXII, rule 9 (2), could
be made. As the learned Judge before whom this application
first came, doubted the correctness of the ruling, the matter was
referred to two Judges and comes before us. Ls seems to us
that the point is concluded by the decision in Secretary of State
for India v.Jawahir Lal (1), and we think that that decision was
correct. In order XXII, rule 9 (2), it is stated that the plaintiff
may apply for an order to set aside the abatement or dismissal.
It is quite obvious that a suit cannot be dismissed 'automatically.
It secms to us shereforc that a formal order declaring that a
suit or an appeal has abated, is necessary bofore an application
under this rule can be entertained. We therefore dismiss this
application and order the appeal to be put up in the ordinary
course. In order to save time we direct that the appeal be pus
up to-morrow before us for orders,

A formal order declaring the appaal to have abated as
againgt one of the respondents was then passed :—

Ryves and GoxuL Prasap, JJ.:—We are informed that in
this case one of the respondents died more than three months
ago and no steps have been taken $o bring his legal represen-
tatives on the record. We declare this appeal to have abated
as against him.

And the appellant presented a fresh application to seb it

1Ryves and Goxun PRasAD, JJ.:—This application has becn
presented by Mr, Mithal to-day. Mr. N. Upadhiya who repre-
sents the respondents is present. Let this matter be put up at
an carly date for disposal along with the previous application
for sotting aside the order of abatement disposed of by our order
of yesterday.

In the end the order of abatement was cancelled :—

Ryves and Gokur PRASAD, JJ, :—This is an application to sef

TS wh order of ubatement in an appeal pending in this Court.
We ave satisfied from the affidavit filed on behalf of the appellant.
shat sufficient cause has been made oub bo explain why there was
a delay in bringing the heirs of the deceased Babu Lakshmi Das

(1) (1914) I L. R, 86 AlL, 288
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on to the record. We therefore allow the application, set aside
the order of abatement and divect that the appoal be pub upne”
the ordinary course. We make no order as Lo costs.

. Before M, Juatice Byves and M. Jualics Goliul Prased.
PARAS RAM SINGH (Dupmrpant) v. PANDOHT ANy opmuxs (Pnainrws.)®
- Mortgage-—Lrior and puisne morbyayeos—Lrior meortyays foreclossd withoul
puisna mortjagads being made pariies=Ivighis of the bwo merigajeas juter
se. .

The owners of certain zumindmi property, having morbgaged the same
by way of conditional salo to the defondant, subsequently wade » usufruos
tuary mortgage of certain specifie plots of land included in the first mortguge
to the plaintiff. The defendant sued for foreclosure, bub without nuking
the plaintiffs parties to his suib, and having oblained o dovree gol possussion
of the ‘mortgaged property. The plaintifts then sought to rodeem the prior
mortgage ; the prior mortgagees o the othor hand pleadod thal thoy cughtb.
0 be permitbed to redeem the plaintiffs.

Hald that in the circumstances of the case and more pavticularly to
prevent further litigation in future the equities of the cuse demanded ruther
that the defendant should he allowed to redeemu tho plaintifis.

Hussanbhai valad Budhanbhai v. Umagi bin Wiraji (1), Kedar Nath v,
Saiyad Hafiz A5 (2), Gharni v. Raj Bakadur (3), Musemmad Dam Ligrd v.
Raghunath Singh (&) und Kedar Prosating Lukiri v. Girindre Presad Suliul
(6) referred to.

THE facts of this case are sef forthin the judgment of Hyves

J‘ .

Dr. 8, M. Suloiman and Dr. Kuilas Nath Hotjre, for the
appellant.

Munshi Kamalakanto Varme, for the respondents.

Ry vES, J.—The essential facts, so far as they arc Heosssary
for the purposes of this appeal, ean be stated very shorbly, ‘I'he
mortgagor, who 1s no longer interested, by a mortgage by condi-
tional sale, dated the 20th of September, 1900, wortgaged hiy
zamindari share in four villages to the defendants. Subscquents
ly, on the 15th of July, 1903, he executed u usufructuary
morigage in favour of the plaintiffs of three small plots of sir

* Becond Appeal No. 835 of 1920, tromn u decrea of (. U, Badhwanr Jmt,ugt
Judge of Ghazipur, dated the 10th of Februavy, 1990, confirming & deoree of
Diare Lal Rastogi, Addivional Subordinate Judge of Ghazipur, daled the Gtk
of Maxch, 1919.
{1) (1903) 1. L. B, 28 Bom., 153. (8) (1909) 8 Indian Cusos, 495,
(2) (1£07) 10 Oudh Oases, 856. (&) (1935) 29 Indian Casos, 794,
(6) (1908)8 O.L.J., 173,



