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by

BADRI NARAIN SINGH (Prawwuesg) v, HARNAM KUNWAR axn ornnrg
{DerEsDANDS).

{On Appenl from the Court of the Judiein! Commissioner of Oudh.,

Oudh listates deb (I of 1868), ssclion 28 ~Succes {on - Ordinary L *'—-
List 4~Male primejontture sonud—Cuslom—Succossion of wideins-
lividencemInstances prior to sanal-—Crown rants Acb(NT of 1885),
sechion 3, .

An OQudh talugdari cstate waa held under a made primogenityre sanad
granted in 1863, and bad been abored in list 4 prepured undsr section 8 of
the Qudh Tstaties Act, 1809, that ligt comprising those talugdars fo whom
section 28 was upplicable. By sou

tion 23 infestate succession, ¢ cxeept iy the
cagsos provided fur by sectisn 22,7 15 to be * regulated by the ordinary law to
which members of the intestats®s tribeand religion wresubject . Upon bhe
deabh of the holder in 1907, intesiato, hispwidow took possession ; the wppellant,
who was the heir it the rule of succession the sanad applied, saed ler and
othor membors of the famnily Lo establish his title
Held (L) that the worde ¢¢ the ordinuvy Jaw » in secbion 93, like the simi-
lar words In section 22, clause 11, include the wmilc of succession Tdd down
in the sanud by which thoe estato had been grantod, {2) that ovidence of
instances of widows having succeeded prior to the sanad could nob be nsw! io
geb up an oxisling rule of succession direotly contrary to the terms of the
sanud, having regard to section 8 of the Crown Grants Act, 1808 ; Turther, thak
a single instanece luter than the sanad was wholly insuificient w  egbablish
custow in & branch of the family different from that in which the instance had
occurred, and (3) ihat consequently the appellant sugceeded.

Dictum in Brij Indar Bahodwr Singhv, Janli Koer (1)and Farheti
Kunwar v. Chandarpal Kanwar (2) explained.

Judgment of the Goart of the Judicinl Commissioner reversed,

APrEAL (No, 69 of 1920) from a judgment and decree of the
Court of bhe Judiein] Commissioner (2nd January, 1917), affirm-
ing a decree of the Subordinate Judge of Partabgarh (25th
Febroary, 1D15),

The suit related to the succession to wn Oudh estute of
large value called Mahal Tajpur upon the death intestate
of the holder in 107, The cstate had been granted in 1863
by wsanad by which on an intestacy it was to descend to the
nearest male heir, according to the rule of primogeniture.  The
wranboes hud been entered in lists 1 and 4 prepared under
section 5 of the Oulh Nstates Aot (I of 1869) ; list 4 being  a
lish of the talugdars to whom the provisions of section: 23 are
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appiicable. ”  Section 23 providus :— © Hxcept in fhe coses puw1~
ded for by section 22 the succession o all property left by L‘”m'i
dars and grantees and their heirs and legatecs, dying infestato
shall be regulated by the ordinary law to whlch meinbers of the
intestate’s tribe and religion are subject.

The suit was inssituted by the appellant who wus anbitled
if the rule of sucression laid down in the sanad applied.  The
fivgt defendrns (now the firse responleat) was the widow of the
decensed talugdar and was in possessiou. She pleaded, 4uter
alin, that the succession providel in the sanad was nullified by
Act I of 1869, and shat she was the vightful heir under seotion
23 of thas Act, The rematning defendants {reipradenis), who
were other members of the family, also denied the elaim of she
plaintiff (appellant).

The facts of the case appear from the judgisnt of the
Judicial Committee.

The Subordinate Judge dismissed the suit., Ee held that
the estate being in list 4. *“the ordinary law” referred to in
section 23 did not Include the provisions of the sanad, He found
that the custom of male lineal primogenitave alleged by the
plaintiff was not made oub; he therefore found 15 unnecsssary
to record any finding whether the estabe was inpartible or not.

Onappenl the decision was affirmed, The first Judicial Comnis-

sioner held that ¢ ghe ordigary law?” insection 23 included the
sanad. His reasoning appéars substantially from the passage
in the judgment of the Judicial Committee ; he poiated out
also that iIf & custom of impartibility can be established in ves-

peck of an estate in list 4 a vulo of primogenisure imposied by
a sabad could not be excluded ; he refervod furihor to the Crown
Grants Act, 1893, seetion 3. He fouud, however, that I‘Jy‘tlm FATEN
tom of the family wilows succended  bolore the sanad, and thag
bhough the snnad gave a new title to the aranices, the custon
was preserved by the lamily and maintained.  Heanid that fn b
abseuce of evidence 1o show that the cusbort of bl fanily  was
one of pare lueul primogeniiure (s the plaiaiic alloged g
that a widow was excluded, the plaintifl was not eniishod o
sueceed.  The second Judicial Commissionys leld it tha
suceession was not controlled by bhe sanad but was woverned by
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the “ordinary law ” as defined by the Oudh Laws Act (XVIII of
1876), namely custom and Hindu law. He found, upon an
“eluborate consideration of the evidence, that if the plaintiff had
established thab the estate was impartible, he had failed to prove
shat widows were excluded, and he said that to his mind the
defendant had proved the econtrary.

1922, March, 17, 20,21. Dunne, K, C., aud Kenworthy
Brown for ihe appellant,—

The appellant was she nearest male heir according to
the rale of primogcnisure; he was accordingly entitled to
succeed under the sanad, The words “ordinaery law” in
section 22, clause 11, of the Uudh Estates Act, 18G9, ineclude
tho rule of succession luid down in a primogeniture sanad
granting the estate: Debi Balkhsh Singh v. Chandrabhan
Singh (1); sce also Sitle Bakhsh Singh v. Sital Singh (2).
The similar wouds in section 23 have the same effect, Brig
Indar Bahadwr Singh v. Jenki Koer (3), in  which the
Board referved to the sanal beinyg superseded hy the Act, related
bo an estate on list 2, and was distinguished on that ground in
the case first mentioned above. Parvati Kunwar v. Chandar-
pal Kunwar (4) arose under list 4, but was decided on a
finding asg to that custom ; the record shows that there was a sanad,
lut neither side relied on it beeause, being females, they Loth would
have been excluded by its terms. The fact that the grantees in
_the present case were not included in list 8 docs not indieate that
the Hmitationg in the sanad do not govern the suecession ; they
may well have desired that intestab: succession to the estabe
should be governed nnder section 23 by the sanand, unatfected by
the special limitablons in seetion 22, which apply to list 3. The
effect of soeiion 8 of the Crown Grants Act, 1895, was to make the
sanad  eontrol the  succession @ Sheo Simgh v, Raghubans
Kunwar (0). The cusbom alleged would restore one of the
incidents of the Hindu law of succession which was expressly
Anepndicable by the terms of the sanad, Further, if the estate
was imparbible, the succession was by survivorship, therefore the

(1) (1010) 132 B, B3 All, 5901 (8) (1877) L. R.,5 L A,, 1,18.

LR, 87T, I\
() 11'?’])]' L. R, 43.&11., 248 ¢ (4) (1909} L. L. R,, 51 All, 457 5 L. R.,
LR, 481, A 298. 361, A., 125,

(33 (1905) T, Tu. R., 27 AL, 634 ; L. R, 32 1. A., 208,
35

1922

Bapri
NARLIN
BixwaH
v.
HARKAM
KURwWAR.



1922

Badr1
NaRAIN
BSinam
2.
HABNAM

KUNWAR.

452 THE INDIAN LAW LEPORTS, [YOL. XLIV.

appellant as the senior in line was entitled :  Baijnath Prasad
Singh v. Tej Bali Sangh (1).
De Gruyther, K. U., and Dubs for the respondeuts. ~
The last eontention for the appellant elearly fuils, beeause,
having rogard to the genmeral coufiseation in Oudh, the
estate was self-acquired property ; further, the case has pro-
ceeded on the basist that the family was divided. The sanad
does not apply; the words of section 23 are elear, and preclude
refercnce to the sanad in list 4 cases. The title does not rest
upon the sanad, but upon the summary settlement ; sec lettier of
the 10th of Oectober, 1859, paragraph No, 2 (sehedule Noo 1 to
Act T of 1869). Lists Nos. 2 and 3 ave exhaustive of the estates
which by custom or the sanad are governed by primogeniture.
Inclusion in list 4 shows that the succession was not to be by pri-
mogeniture ; under section 9 the grantees could have transferred
the estate to list 2. The pronouncement in Brij Indar’s cuse (2)
that the sanad was superseded by the Aci shonld be given effecs
to in the present case. Debi Daklish’s cass (3) arose under list
5, not under list 4, and was therefore one in which under the Aet
itself primogeniture was to be the rule. The respondents are
substantially supported by the decision in Pardats Nunwar's
case (+), since that arose under list 4 aud section 23, but was
decided on custom withoub refercnce to the sasad.  (Referenco
was also made to the further cases mentioned in the judgmcry
Uin Sitla Bakhsh Singl v, Sital Singh (5), and to Sykes' Taluglari
Law.)
Dunmne, K. C., replied,
May, 12.--The judgment of the Judicial Commivtee wus
delivercd by Viscount CAVE :—
This 15 an appeal by the plaintiff in the suit from a deerco
of the Court’of the Judicial Comuissioner of Oudh alliiming a
decree of the Subordinate Judge of Partabgarh by which the
plaivtiff’s sniv was dismissed,  The question raised is as to tho
title to an estate in Oudh of considerable value known s ¢l
Mahal Tajpur.
T gan. 3 A k Ty e .
G L T M0 001 s
(2) {1877) L. Ry 5L Ay 1, 13, (4) (1009) 1. L. B, 81 AN, 07
Lo R, 36 1. A, 190,
(6) (1931) L.L.R., 43 AIL, 245: L. R, 15 L A , 228.
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Lal Ajodhia Bakhsh, the ancestor of the plaintiff, belonged

to a family of Bisen Thakurs long settled in the (hstrlet of ~

Partabgarh, and was the owner of an estate called Kundrajit or
Shamspur. At the time of the Mutiny, this family had four

branches representing the descendants of the four sons of ILal.

Ajodhia Bakhsh; the first branch being represented by Thakurain
Baijnath (a widow), the second by Lal Chhatarpal, the third by
Lol Surajpal and the fourth by Lal Chandrapal. On the annexa-
tion of Oudh in 1856, this estate, with the remainder of the soil
of the provinge, was ronfiscated by the British Governmeut,
which assumed the right (as stated in Lord Canning’s Proclama-
tion of the 15th of March, 1858), to dispose of it in such manuer
as 1t thought fitting. Lal Chhatarpal had taken action against
the British Government, but Thakurain Baijnath had been loyal;
and ulbimately by a sanad, which is undated but which appears
from other documents to have been executed in the year 1863, the
Chief Commissioner of Oudh under the authority of the Governor
(ieneral granted the estate of Kundrajit to the above-named
four persons, Thakurain Baijnath, Lal Chhatarpal, Lal Surajpal
and Lal Chandrapal, and their heirs, subjeet to the uswal con-
ditions ns to the surrender of arms and loyalty to the British
Government.

The sanad was in the form then commonly adopted and
contained the following clause :—¢ It is another condition of this
grant thab, in the event of your dying intestate or of any of
your suceessors dying intestate, the estate shall descend to the
nearest male heir according to the rule of primogeniture, but
you and all your suceessors shall have full power to alienate
the estate, either in whole or in part by sale, morbgage, gift,
baquest, or adoption to whomsoever you please.” :

Chhatarpal appears to havo objected to the sanad on the
ground that he was aloue entisled to the whole estate, bub it
wis albhmately accepted by him and by the other grantees.

On the passing of the Oudh Estates Act (Act I of 1869), the
four grantees above-named (bracketed toyether) were entered
as owners of Kundrajit in list 1 and list 4, as prepared under
section 8 of the Act. There appears bo have been no reason
why they should not have been entered in list 3 a8 owners of an
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estate regulated by the rule of primogeniture ; but they may have
preferred not to be subject to the special rules of suceession which,
under section 22 (clanses1 to 10) of the Aet, apply to estates
entered in that list. In any case, this is now immaterial, ag
the estate must be dealt with according to the vules regulating
estates entered in list 4. -

In or about the year 1872, Kundrajit was divided into four
Mabals, which were nllotted to the four branches of tho family,
Mahal Tajpur being allotted to Chhatarpal. The effect of this
partition was that this Mahal was held by Chhatarpal alouc as an
impartible talug on the terms of the sanad and of the Act of 1869.

Chhatarpal died on the 18th of October, 1899, and was suceceded
by his son Lal Ram Kinkar. Oun the deash of thu latter without
issue on the 6th of October, 1907, his widuw, the first respondents,
Thakurain Harnam Kunwar, took possession of Tajpur and the
lands then held with it. Thereupon, the appellant, Babu Badri
Narain Singh, who was the son of Chhatarpal’s cldest brotihier
and was the nearest male heir in line and degree, claimed to be
entitled to the successien; and on his right being disputed he
commenced, in 1913, the present suit against Thaknrain Harnam
Runwar and other members of the family for possession of Tojpur
and other lands. By his plaint, he claimed posscssion (u) under
the terms of the samad, (1) by analleged family custom of
succession by male lineal primogeniture, and (¢) under a will
executed by Chhatarpal on the 6th of September, 1899, This will,
having lieen executed less than threc months before the death of

Chbhatarpal, is now admitted to have heen inoperative (under
section 13 of the Act of 1869) to pass the estate, and it need not
be further referred to.

The suit was heard by the Subordinato Judge of Partabgarh,
who held that the alleged cusiom was not proved, and that hav-
ing regard to seckion 28 of the Act of 1869, under which the sne-
cession on intestacy to a taluqdari estate entered in Tist 4 is to
be “regulated by the ordinary law to which the members of tho
fntestate’s tribe and religion ave subject,” the sureession in thiy
case was t0 be regulated ot by she vanad but by the Luw of the
Mitakshara. He accordingly held that the wilow of Tal Ram

Kinkar was entitled to snreeed, aud dismissed the s it
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On appeal the Judicial Qommissioners differed on the ques-
tion whether the sanad applied ; but they agreed in holding that
there was an established custom in the family that the widow
should succeed, and that this custom continued notwithstanding
the forfeiture and re-grant of the estate, and they accordingly

aftirmed the decision of the Subordinate Judge. Against this
decision the present appeal was brought,

It is not and cannob be dispated that, if the rule of succession
laid down 1 the sanad of 1863 is to have cffect, the appellant
as the nearest male heir is entitled to the sucecession; and in the
argument for the respondents, the principal stress was laid
upou the conbention which prevailed with the Subordinate Judge,
~namely, that the cffeeb of section 23 of Act I of 1869 was wholly
to displace the rule of succession prescribed by the sanad and to
substitute for it the ordinary rules of succession prevailing
among Hindus who are subject to the law of the Mitakshara,
This contention was disposed of by the First Judicial Commis-
sioner i manuer appearing by the following extract from his
judgment :—*“The meaning of the words ‘ordinary law’ has
been the subjeet of much discussion in this case. It could not
merely imply the personal law of the intestate’s tribe and
religion, because the personal law applicable to Hindus and
Muhammadans has, in many instances, been modified and is
controlled by the Indian Statutes. Iu the case of Hindus, for
instance, the personal law of Hindus is controlled and governed
in some respects by .the Cnste Disabilities Removal Act (XXI
of 1850), the Hindu Widows’ Re-marriage Act (XV of 1856),
the Hindu Wills Act (XXI of 1870) aud the provisions of the
Trauvsfer of Property Aet(IV of 1882) and the Qrown Grants
Act (XV of 1895), whercver they are applicable. In the case
of Muhammadans, the provisions of the Mghammadan law are
similarly controlled and governed in some respects by the
T rawstor ol Property Act (IV of 1882), wherever they are
applicable. It cannot, therefore, be said that a reference to the

<ordinary law’ in section 23 is merely meant to imply the personal
law uncontrolled by custom or Aets of the Indian Legislature,
As pointed out by Lord HoBHOCSE in a case of list 2 the effect
of the 11th sub-section of section 22 is simply to rufer the parties
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to the law which would govern the descent of the property when
the special provisions of the Act are exhausted, and snch ordinary
law wounld inelude custom : Bhai Narendar Bohadur Singh v.
Achal Ram (1). In Parbati Kunwar v. Chandarpal Kunwar (2)
Lord Coruins applied the same rule to a case of list 4, governcd
by section 23. In other words, when the special rules of succes-
sion laid down in section 22 are exhausted and section 22, clause
(11), is reached, or when section 23 is applicable, the situation
governing the succession has to be found apart from the Statute,
that is, in the ordinary law applicable as if Act I of 1869 had
not been passed. That ordinary law would include not ouly
custom but also a sanad, where the samad contains a rule of
suceession which is enforceable by Statute.”
Their Lordships agree with the reasoning and conclusion
of the First Judicial Commissioncr ; and indeed no ather cou-
clusion is consistent with the decisions of this Board in Bhat Na-
rendar Bahadwr Singh v. Achal Ram (1), Debi Bakhsh Singh
v. Chandrabhan Singh (3) and Sitla Bakhsh Singl v. Sital
Singh (4). These decisions clearly cstablish that the
“ordinary law’ referred to in the Act is the law which
would govern the parties apart from the Statute and includes
any sanad giving title to the property in dispute. It is true
that these decisions were rendered with veference to cluuge 11
of section 22, and not with reference to seesion 28 of the Act ;
but the terms of the latter section are precisely similar to those
of section 22(11), and their Lordships see no sufficient reason
for giving to them a different construction. It may be added
that the Oudh Estates (Amendment) Aet, 1910, has no
application to this case, which arose before that Act was passed.
Ap argument was founded, as in the cases cited, upon the
dictum of 8ir BaRNms Pracoox in Brij Indar Buhadur Singh v,
Ranee Janki Koer (5), that in that case “ the limitation in the
sanad was wholly superseded by Act I of 1869, and that the
rights of the parties claiming by descent must be governed by
the provisions of section Y2 of that Act.,” But Torenat be remem.,
bered thab in that case (which arose under list 2) the contest
(1) (1898) I. L. R, 20 Calo,, 649 (3) (1910) L L. R., 84 All, 509:
L. R, 21 4,77 L.R., 87 L A., 168.

(2) (1909) L L. B, 8L AL, 457 (4) (1921) L. L. R., 48 AlL, 246
L R,.361. 4., 126,

(5) (1877) L, R., 5 1 A., 1, 13.
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was between the female heir of the grantee (a widow) and the
heir of her late husband, neither of whom could claim under
“the sanad ; and this being so, the case is no authority for the
view that the effect of section 22 (11), or of section 23 of the Aect,
was wholly to destroy the rules of succession laid down under
sanads which bad been so recently granted  Probably the
dictum means no more than this, that the Act supersedes
the sanad where the two are in conflict. Reliance “was also
placed on the case of Parbati Kunwar v. Rani Chandarpal
Kunwar (1) which arose under list 4 ; bub that case was argued
(doubtless for good reasons) without any reference whatever
to the sanad, and cannot, therefore, be taken as an authorily
ou the question now under discussion.

In their Lordships’ opinion, this argument fails

With regard to the question of custom, the decision of the
Judicial Commissioners appears to have been tonnded on certain
instances in which the members of the family of Lal Ajodhia
Balkhsh werc succeeded by their widows ; but all these instances,
with onc exception, occurred before the forfeiture of the estate
in 1856 and the grant of 2 new title upon the conditions laid
down in the sanad; and they cannot be used to set up a rule of
succession directly contrary to the terms of the sanad under
which the estate 1s now held. The Crown Grants Act of 1895,
section 3, enacts that all provisions, ete., contained in a grant
~¢ghall be valid and take cffect according to their tenor, any
rule of law, statute or enactment of the Legislature to the
contrary notwithstanding,” and full effect wus given to this
enactment in  Sheo Singh v. Raghubans Kunwar (2). The
exception was in the case of the widow of Surajpal, one
of the grantees under the sanad of 1863, who appears to
have been allowed to take posscssion of his estate to the
oxclusion of his male heirs; bul this single instanee, which
is unexplained, is whelly insufficient to establish o custom
~binding on snother branch of the family. This argument, there-
fore, also fails, and the appellant’s title prevails,

For the above reasons their Lordships will humbly advise

His Majesty that this appeal should be allowed; that the decree
(1)(1909) I. L. R , 81 All., 457 ¢ L. R., 86 1. A., 125.
(2) (1905) Tl R,, 27 AL, 634; L. R., 82 I, A., 208.
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of the Court of the Judicial Commissioner and the decree of the
Subordinate Judge should be set aside; and that the appollant
should be held entitled to possession of Mahal Tujpur wish any
aceretions thereto and to an account and payment of mesne
profits, The respondents will pay the costs of the appellant in
both courts and his costs of this appeal.
Appenl allowed,
Solicitor for appellant :—Douglas Girant.
Solicitors for respondent :—1'. L. Wilson & Co.

APPELLATE CIVIL.

Bafore Mr. Justive Piygols and Mr. Justice W alsh.
LACHMI PRASAD (Aprpicans) v, BALDIO DULIS AND OWIIELH-
{OPPOSILE PARTILE) ¥
Act No. VILI of 18)0 (Guardians and Wards Act), sacﬂam 99, 30, 47 and
484 ppeal.
Nao appeal lies from an order passed undor section 30 of the Guardiang and
Wards Act, 1890,

TeR facts of this ease werc brietly these :—

One Gopi Dube died possessed of some landed property, in-
cluding some s4r land, He lefy behind him certain minor heirs,
who inherited the property subject o certuin incumbrances.
Their names were entered in the revenue papors, and their
father, Mahabir Misir, was appointed guardian of their persons
and property by the Distriet Judge.

Oa the 26th of August, 1919, Muhabir Misir appliod to the
District Judge for permission under section 29 of Act VIIL of
1890 to sell the property for Rs. 2,400 in order o clear off the
debts due from the estate. 0. the Lst of November, 1919, while
this application was still pending, one Baldeo Dube, oue of the
creditors, appeared before the Distriet Judge aud offercd to pay
Rs. 2,500 as sale consideration for the property.

On the 10th of December, 1919, the District J udge passed
an order in favour of Baldeo Dube that the propermdoaeiad ], Lo
him for Rs. 2,500,

Subsequently, Mahabir Misir, in contravention of the cowrt’s
order of the 10th of December, 1919, gave a perpetual lease of the

* First Appoal No. 79 of 1921, from an order of Baijnath Dasg, District '
Judge of Ghazipur, dated the 14th of January, 1921,



