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1992 LnJ., T have to look at ¢ the state of knowledge of Gulab Chand
T amaa” T who at thab time had to judge and make the concession., 1 am
Ooaxp  gatisfied that the cause of action was ueither vexatious mnox
K,sqx)&u frivolous and that Gulal Chand believed at the tirmie that he
SINGE,  had & good cause of action, On these findings the appeal muss
succeed, for there was clearly forbearance of a bond fide cl aim,

and'sueh forbearance is a good consideration in luw,

I concur in the order proposed.

By trE CouRy:-The srder of the Court is that the appeal
is allowed, the decres of the court below 1s sebt aside aund the
plaintif’s elaim is decreed against the defendant respondent

 Kamal Singh. Kamal Singh shall pay bis own costs and those
of Gulab Chand in all eourts,

Appenl allowed.

Before Mr. Justice Byves and Mr. Justics Goliul Drasad.
1929 NARAIN SINGH Axp axoru®r (Drrunpanes) v. RAJ KUMAR SINGH anp
Hebruary,28. | orumng (Prawriers) ANp JAGTA KUNWAR axp prams (DirpypaNrs).*

PRS-

Hindu yw—Tomals in possassion for life—Compromise of cluim  against ¢he
osbate lo the defriment of the reversionary interesi.

After the death of the gecond of two brothers, who bad been joinh in
estate, his doughter obtained possession of tho entire property which hud bem
of the two brothers. The daughter had an inlant son, who was the next rover-
sioner, The representatives of the first brobhor (two daughiers) brought o suit
against the davghter of the second, claiming halt the estate.  The delondant,
without even filing a written statement or gothing a guardion «d litem
appointed for her son tho reversioner, who was then 8 baby, compromised tho
suit and gavo the plaintiffs half the property.

Feld that the compromise so entoved into was uwlire viras and eould nob
affect in any way the rights of the minor revevsionor.  daniig Narayon Singh
v. Guya Sdngh (1) lollowed. i

Tug facts of this case are fully stated in the Judgment of the
Court.

Maulvi Igbal Adlmad, for the appellant,
Babu Piari Lul chﬂ)ﬁ for the res punduut

¥ Becond Appua,l \Ia ‘Lu ot 1)20 fmm a (lw rao ut J.u,‘nf N,m ain, Di .‘n -
Judge of Azamgarh, dabod the 974h of Jwenary, 1920, confivining lJ(lv‘ of
Raj Bihari Lal, Subordinato Judge of Azamg (1
1918,

erisg of
sanhy dibed the Lath o { November,

(1) (W917) LD B, 45 Cale., 590,
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Ryves and Goxut. PRASAD, JJ. :—The following facts are
~admitted, Dawanand Budhan Bingh were brothers, Dawan died -
wuvm(r him surviving a widow Musammat Khaira and two Smyam
danghters, Musammats Kalwanta and Maktolr, On his death, g,y Komsn
his widow’s name was recorded against half the property — SW™&H
that had originally belonged to Ranjit Singh, the father of the
above mentioned brothers. Buadhan had {wo wives, Musammats
Pualti and Samarkha, and by the latter a daughter Musammat
Jagta, who was the mother of Raj Kumar Singh, plaintiff No. 1
and two other sons who are now dead, who were also plaintiffa,

1922

1]

The plaintilts (who are all minors) brought this suit on $"e
allegation that the two brothers Dawan and Budhan were joint,
and that on the death of Dawan, Budhan suceeeded to the whole
property by right of survivorship, and that Musammat Khaira’s
(Pawan’s widow’s) name was recorded agninst half only for her
consolation. After her death, and Budban’s death, the names of
his widows were recorded against the entire family property. On
their death, Musatnmat Jagta Kunwar suceceded to a daughter’s
estate and the name of the plaintiff was recordel against the
whole property. Ther Musammats Kalwanta and Maktola
brought a suvit against Musammat Jagta, claiming the property,
and on the 22th of June, 1911, ¢ deceived her and caused her to
file a compromise” by which she admitted their right to half
the property which is now the subject of dispute. The sult was
decreed according to the compromise and their names were re-
corded against half.  On the 16th of September, 1912, these ladies
oxecuted a morbgage, which was < fictitious and without eonsider-
ation,” in the name of Narain Singh. The relief claimed in this
suit was o declaration that on the death of Jagta the plaintiffs
were owners of the properly in dispute, and prayed that the
mortgage be “cancelled ” as against the plaintiffs,

They made Musamwat Kalwanta (Maktola " being dead)

Loefendantfivst party, Musammat Jagta defendant -second pm‘tyv,
and Narain Siogh and his sons, defendants third party.

The main defence to she suit was that Dawan Singh and
Budban were separate, and his widow’s nawe was entered ag ainst
her. late husband’s own share as his heir; that on her death, the
widows of Budhan wrongfully gol possession of this property ;
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that Musammats Maktola and Kalwanta then brought their suib
against Jagte and plainiiff No. 1, Raj Kumar Singh; the suij
was properly compromised and the right of Maktola and Ka
wanta was admitted and decreed.  Then eame the mortgage o
Narain Singh, wherenpon Musamwat Jagta brought n suit, in
which she joined Raj Kumar Singh as co-plaintiff, to have the
compromise she had entered into seb aside on the grouud that
it was induced by fraud, bub the suit wag dismissed, In short,
they pleaced that the compromise was valid and bound the
plaintiffs, and that the plaintifls’ suit was barred by the rule
of res judicata.

On these pleadings the parties went totrial.  The trial court
found on the clearest possible evidcuce, chicfly documentary,
that the brothers, Dawan and Budhan, were joint, and that on the
death of Dawan, his widow and daughters had no right whatever
to succeed to any property.

It held the compromise was not binding on the plaintiffs as
“there was no real trial of the case und Jagta was not entitled
in this way to compromise the fulure claims of her issue ™
Maktola and Kalwanta had no interest in the property, and so
the compromise was “ fully injurious to reversioners.”

On the plea of res judicata, 1t beld that Raj Humar Singh
was an uanecessary party to Jagta’s suit, and so was not Lound
by the decision. It decrecd the suit. On appeal, the evidence

as o jointness was so overwhelming, that the plea of separation™

was abandoned, and the two remaining pleas only were pressed,

On the first point the lower appellate conrb held, that (1)
Jagta had no power to bargain away the rights of ler son,
following the recent Privy Council case of Amrit Nurayan
Singh v. Gaye Stngh (1), and it further held (2) that Jagta had
“entered into the compromise rvecklessly withous protecting the
Interests of her minor son,” On the third point it held $hat
“as the compromise itself is nat binding sn the plaintiffs,” the
dismissal does not affect the plaintiffs, who *‘cannot
their right to inherit the properby after the death of their
mother on account of her reckless conduct.” [ upheld #he
decree. The defendants come here in sceond appeal,  Wo note
bhat plaintiffs 2 and 8 and Jagba are now all dead.

(1) (1927} L. 1. By 45 Gale., 600

fovient



OB, XLIV.) ALLATIABAD SERIES. 431

An claborate argument has been addressed to us on both
sides and a large number of cases have been quoted, some of
which may not be easily reconcilable ; but having regard to
the findings of the lower appellate court, we have no difficulty
‘in deciding the appeal, and do not propose to diseuss these
rulings,

The main argument for the appellants is (1) the compromise
was bond fide, and uatil it could he proved that it had besa
.obtained by fraud, it could not be set aside. Fraud had not been
proved, (2) The compromise may be regarded “as n family
-settlement” within the meaning of the well known Privy Couneil
eases, and, as such, was binding, Itis said there was a bond fide
-dispute between the members of the family. Jagta represented
the estate and this was a reasonable settlement by her by which
each branch of the family got a half.

Now, what are the facts ? The brothers were joint. Oun the
death of Dawan, Budhan succeeded to the whole of the property.
On his death his widows were entitled toa life estate, alter them
the daughter of Budhan came into a life estate and on the birth
.of Raj Kumar Singh, plaintiff No. 1, he was sole reversioner to
the whole. This state of things depended on whether Dawan
.and Budban were separate or joint. It was admitted i the
lower appellate court that they were joint when Dawan died.
It follows that his daughters Malktola and Kalwanta had no
shadow of claim o any of the property when they filed their

suit against Jagta and theinfant Raj Kumar Singh.  Soon after

the filing of the plaint in thaf suit, the 27th of June, 1911, was
fixed for the appointment of Jagta as guardian ad litem to her
infant son, then a baby in arms, On the 20th of June, Jagta filed
her compromise. No written statement bad heen put in, issues
had not been fixed, nor was any order made appointing a
guardian ad litem for the minor. These facts spenk for them-
selves. There was no contest, and the conducy of Jagta, who
was in possession of the whole property and who should bave
known that the plaintiffs had no sort of claim, was so precipitate,
“(Elhough tho eorrts below have held it to be * reckless ? only),
that the inforence that the compromise was obtained improperly
48 almost irresistible. Bub, in auny ease, as held by the Privy
Council in the case relied on by the lower court, Jagta conld
' 33
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not bargain away her son’s right, which was only a spes succes-

1932
”’i\‘,‘;;",‘”" sionis, It was not a settlement of a bond ﬁdc family dispute
Bives such as has been recognized by the Privy Council.
' Ras Koaar The minor himself cannot be considered a party to the suis,-
BINGE. 35 no guardian had been appointed. He, therefore, cannot be:
personally bound as & party to the compromise and decree.

With regard to the last point, the mere fact that Jagta
joined her minor son, who was quite an unnecessary party, in her
suit, will not, we think, make the decision against her res
Judicata against her son.

In the result, the appeal fails and is dismissed with costs,

Appeal dismissed..
Before Mr. Jusbice Piggott and Mr. Justice Walsh.
. 1922 CSARDAR MAL, HARDAT RAI (Pramxtier) v. SHEOQ BAKHBH RATL,
Maroh, 2. SRI NARAIN (DrseNpaxT).®

S

Act No. IX of 1899 (Indian drditration Act), schedule I, clause (3)—Arditra-
tion—Award mads after three wmonths from notice calling on Grditrator to.
antor on refarence bub within tlree months from tha arbitrator entering
upor the reference.

Hald on a aonsiruction of clause (8) of schedule I to the Indian Arbitra.
tion Aech, 1899, that the provisions “entering on the reference* and
“ haying been called upon to act by notice in writing’ are alternative in this
sense that where no reforence is entered upon at all then the time rung
from the notice calling. upon the arbitirators to act. But, on the other hand,
evon though the arbitrators may be called upon to act by entering upon the
reference, if thay enter upon the reference they have throe months from that

" moment for making their nward.

“ Entering upon the reference® means not when the arbitrator wecopts. -
the office or talkes upon himself the duty, hut when he actually entors upon the
maftor ‘of the reference, when the parties are before him, or under soms
percraptory order compelling him to conclude the heni‘ing‘ o parte. Boring
Gould v. Sharpington (1) and Baker v. Stephens (2) referved to.

TH1s was an appeal from an order of the Disbries Judge of
Cawnpore refasing to file an award. The facts of the case are
thus stated in the order under appeal :—

“This was an application for filing an award under section
11 of the Indian Arbitration Act. There were eight parties who
on the 14th of January, 1919, submitied the dispute o the ~

® First Appeal No. B1of 1921, from an order of 1. Bi\lt;milo, Iﬁ;(wi‘ )
Judge of Cawnpore, dated the 21st of Fobruary, 1921,
{1) (1899) 2 Ch., 80. (2) (1567) In. R., 2Q.B., 598,



