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fact that there were several morbgages between these parties on
the record, and we find the sams words occurring in other moris.
gages where they cannot have the meaning which the plaintitfs
now seek to put on this mortgage. Ib seems to Dea set phrase
used carelessly by she scribe of these documents.  In the wribten
statewment 1t isstated thatas o matter of fact there were two
mortgages oxecuted in the month of August, 1905, by the plaiu-
tiffs in favour of Mahabir. Both the deads aure on the record.
The allegation is that when the deed of 1908 was executed
the sum of Rs, 600 which was left to be paid to Mahabir
represented not the whole amount due to Mababir but the interess
then dus on the two mortgages. 'This may be so or it may not,
but it shows that the words relied upon as proving the complete
satisfaction of the particular mortgage of the 10th of Augusi,
1905, do not of necessity mean what the appellanis conbend.
It is, however, a remarkable circumstance which is on the reconl
that the morigage-deed of the 10th of August, 1905, was in the
possession of Mahabir and was produced by him, If it had been
paid off and nothing remained due whatever under that mortgage,
one would have expectid it to have boen given back to the
plaintiffs or ab lcast to the defendant Kulanjan Singh, who
satisfied it, with an endorsement to that effect.
In our opinion, therefore, the view taken by the courbs below
is right and we dismiss this appeal with costs. _
Appeal dismissed.

Before Mr. Justice Gokul Frasad and Mr. Justica Stuaré.
GULAB CHAND (Pratsmirr) v, KAMAL SINGH Awp ANOTIER
(DrrERDANTS ). *
Act No. IX of 1872 (Indicrn Contract Act), section 2b~-Conbract—~
Consideration—Forbearancs tosuo for gnforcemant of « claini.
1f a person believes that he has a bond fide ¢laim to enforce, his forbeurance
from trying to put that claim in eourt and to have it dozided will he a good
congideration for a contrach, however the claim, if brought, may he decided.
Miles v. New Zealand Alford Hsiate Company (1) roforrod Tor"""7E™_.
ThE facts of this case sufficiently appear from the judgment
GoxruL Prasan, J,

#Becond Appeal No. 52) of 1920, from a decres of 0. K. Johnston, ]>1;4Lno't;
Judge of Agra, dated the 8vd of Pebruary, 1920, revorsing a decroo of Kaulushar
Nath Rm, Bubordinate Judge of Agra, dated the Gth of March, 1918.

(1) (1886} L. R., 33 Ch. D., 266.
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Paudit Shiam Krishna Dar, for the appellant.

Munshi Narain Prasad 4shthana, for the respondents,

Goxvul Prasap, J.:—This was asuit to vecover a certain
amount on the basis of a hundi executed by defendanss Nos. |
and 2, Debi Singh and Dan Sahai, on the 18th of June, 1914.
The defendants pleaded that they executed the hunds bub that
it was wibhout consideration and was obtained through undue
pressure,

The trial court came to the conclusion that the defendants
had failed to prove that the hundi was executed under undue
influence or withous consideration. It accordingly decresd the
suib against defendants Nos, 1 and 2, she execuiants of the
haunds.

The defendants went up in appeal. They abandoned the plea
of undue influence but contended that the consideration alleged
by the plaintitf was no consideration in law. The learued Judge
gave effect to this contention of the defendants appellants and
dismissed tho suit.

The plaintiff comes here in second appeal and challenges the
correctness of the finding of the lower appellate court.

The facts are shortly as follows. On the 5th of Angust, 1908,
the defendants, Debi Singh and Dan Sahai, with their two
brothers, borrowed a sum of Rs. 21,000 carrying inberest at six
per cent. per annum from the plaintiff and made a usufractuary
mortgage of certain property in his favour for 18 years. On
the same date two of the mortgagors took o lease of the
mortgaged properby for 18 years, that is to say, for the period
of the mortgage, at Rs. 1,900 per annum. The mortgage
was to end after 18 years without any further payment being
made by the mortgagors, the prineipal and interest being
satisfied by the plaintitf's possession for 18 years as aforc-
snid. The lease is specifically mentioned in the mortgage and

—e¢min sonditions about the increase and decrease in revenue
wéfe to take effect only in case the lessees were ejected for
non-payment of rent. As I have stated above, the mortgage
was to be satisfied simply by possession for 18 years, there was
no account to be made and nothing o be paid by one party to
the other under ordinary civeumstances, or, to put it in other
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words, the lease and the wmortgage were agreed upon simulba-
neously and the plaintiff was to receive Rs, 1,900 per aunum for
18 years in full satisfaction of the prineipal money and the
interest due thereon, It, however, so happened that the defend-
ants respondents falled to pay the leasc money and the result
was that the plaintiff had them ejected on the 80th of March,
1911, According to the plaintiff, notwithstanding the assessment
of rent on the ex-proprietary holding of the mortgagors the
total income from the village hecame less by Rs. 768 from the
amount of Rs, 1,970 per annum which he was to receive. In
lieu of the aforesaid deficieney for two years, that is for Lui€
and 1820 Tasli, which the plaintiff claimed, the defendants
executed the hundi in question.

The argument on behalf of the plaintiff, strenuously uFged
by his learned vakil, is that the court below has erred in holding
that this amouut of deficiency did not form a legal consideration
for the hundi. The learned Judge has in my opinion erred in
doing so. The principle applicabls to cases in whish forbearance
bo sue or to enforce a elaim in court does not amount o a wvalid
consideration, has been very clearly laid down by Bowew, L.J,,
in Miles v. New Zealand Alford Estate Company (1). It
seems to me that if an intending litigant bond fAide forbours a
right to litigate a question of law or fact which it is nob vexa-
tlous or frivolous to litigate, he does give up something of value.
It is » mistake to suppose it is not an advantage, which a suitor
s capable of appreciating, to be able to litigate his claim, even
if he turns out to be wrong. It seems to me it is equally a
mistake to suppose that it is not somebimes a disadvantage to u
man to have to defend an action even if in the end ho suceceds in
his defence ; and I think, thercfove, that the reality of the cluim
which is given up must be measured, not by the state of the law
as it 13 ultimately discovered to be, but by the state of the
knowledge of the person who at the time has to judgo and make
the concession. Otherwise you would have to Lr)'m
cage to kuow if the man had a right tu compromise it, and, wigh

regard to questions of law, it is obvious you could never sufely

compromise a question of law at all . . . Now, that heing

the law which I think has to be applicd to the present vase,
(1) (1886) L. R., 82 Ok, D, 466.
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I come next to the facts. Was there here forbearance of a
bond fideclaim 2 Then he went on to deal with the facts of
that particular case.

There is no doubt thai if the plaintiff’s allegations in this
case are correch, he was likely to lose Rs. 568 per avnum for a
large number of years and was at the same time bound to give
up possession of the property after the lapse of the period of the
wortgage, thero being no express provision in the mortgage for
the recovery of such deficiency.

Under these eircumstances, in my opinion, the plaintiff
believed that he had « bond fAde claim to enforee and his for-

bearance from trying to put shat claim in conrt and to have it

decided was good consideration for the hundi in dispute, In
my opinion the decision of the trial court was correet. I would,
therefore, allow the appeal and set aside the deerce of the lower
appellate court.  As Dan Sahai, one of the defendants respond-
ents, has died and his heirs have not been bronght on the record,
the appsal as against him abates, I would, therefore, decreé
the claim against the defendant respondent Kamal Singh with
costs in all courts. Tn other respects the decree of the first
court i3 confirmed.

SruarT, J.:~I have little to add to the judgment of wy
learned brother. 'The first question that we had to decide was
whether the hundi in question Lad been executed in considera-
tion of Gulab Chand forbearing his right to sue the cxecutants
of the hundi for damages in respeet of their acts, whereby he
had been confired to the recovery from them of rent as ex-pro-
prietary tenants, instead of being able to enfirce against
them the rent fixed by the lease, The point was mnot brought
out very clearly in the courts below, but there can be no doubt
as to the fact that the hundi was executed in consideration of

Gulab Chand forbearing to sue. I am clear in my mind that -

1}%&"{‘3"&&3&5% which he had a right to litigate was neither vexa-
tious nor frivolous. - Whether he would or would not have
succeeded had he instituted a suit on this cause of action, it
ig unnceessary for me to attempt to decide. I am not as con-
fident as the learned District Judge was that he would have had
no chance of success,  Applying the test laid down by -BoweN,
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1992 LnJ., T have to look at ¢ the state of knowledge of Gulab Chand
T amaa” T who at thab time had to judge and make the concession., 1 am
Ooaxp  gatisfied that the cause of action was ueither vexatious mnox
K,sqx)&u frivolous and that Gulal Chand believed at the tirmie that he
SINGE,  had & good cause of action, On these findings the appeal muss
succeed, for there was clearly forbearance of a bond fide cl aim,

and'sueh forbearance is a good consideration in luw,

I concur in the order proposed.

By trE CouRy:-The srder of the Court is that the appeal
is allowed, the decres of the court below 1s sebt aside aund the
plaintif’s elaim is decreed against the defendant respondent

 Kamal Singh. Kamal Singh shall pay bis own costs and those
of Gulab Chand in all eourts,

Appenl allowed.

Before Mr. Justice Byves and Mr. Justics Goliul Drasad.
1929 NARAIN SINGH Axp axoru®r (Drrunpanes) v. RAJ KUMAR SINGH anp
Hebruary,28. | orumng (Prawriers) ANp JAGTA KUNWAR axp prams (DirpypaNrs).*

PRS-

Hindu yw—Tomals in possassion for life—Compromise of cluim  against ¢he
osbate lo the defriment of the reversionary interesi.

After the death of the gecond of two brothers, who bad been joinh in
estate, his doughter obtained possession of tho entire property which hud bem
of the two brothers. The daughter had an inlant son, who was the next rover-
sioner, The representatives of the first brobhor (two daughiers) brought o suit
against the davghter of the second, claiming halt the estate.  The delondant,
without even filing a written statement or gothing a guardion «d litem
appointed for her son tho reversioner, who was then 8 baby, compromised tho
suit and gavo the plaintiffs half the property.

Feld that the compromise so entoved into was uwlire viras and eould nob
affect in any way the rights of the minor revevsionor.  daniig Narayon Singh
v. Guya Sdngh (1) lollowed. i

Tug facts of this case are fully stated in the Judgment of the
Court.

Maulvi Igbal Adlmad, for the appellant,
Babu Piari Lul chﬂ)ﬁ for the res punduut

¥ Becond Appua,l \Ia ‘Lu ot 1)20 fmm a (lw rao ut J.u,‘nf N,m ain, Di .‘n -
Judge of Azamgarh, dabod the 974h of Jwenary, 1920, confivining lJ(lv‘ of
Raj Bihari Lal, Subordinato Judge of Azamg (1
1918,

erisg of
sanhy dibed the Lath o { November,

(1) (W917) LD B, 45 Cale., 590,



