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Before My, Justice Liyves and My, Jusiice Clokul Prased.

ALL JAWAD awp orHErs (Prarnrives) o, KULANJAN SINGH aND 07HFLS
{DurERDANTS. |
Aot No. Iof 1872 (Indion Bvidence Aot), sscbion 92, Dirovise (8)—Muvidence =
Admissibility of parol svidence to qualify the terms of a dosument in writing,

Held on a construction of proviso (3) to soction 92 of the Indian Bvidence
Act, 1872, that a distinction must ba deawn between the cases whare tho
matber sought 6o be introduced by exiraneous evidence iy a condition pre.
codent or & defearance. It may be shown that the insfrument was not nieant
to operate until the happening of a given condition ; but it saunot he shown
by pavol evidence that the agrooment ig to be defeated on the hwppenmg of &
given event.

Diamjibun Serowgyv. Oghors Nalh Chalterjee (1) and Viihu Juiram v.
Akaram {2) veferrod bo,

THE facts of this case nrc fully stated iu the judgment of the
Court.

Maulvi Mukhiar Ahmad, for the appellants,

Muusht Haribans Jehat, for the respondonbs,

Ryves and Goxun PRASAD, JJ, :—The facts of this case are
as follows. The plainiiffs executed on the 18th of Scptember,
1093, a uwsafrustuary morigage for five years in favour of
Kulanjan Singh and Sat Bam. The deed is not on the récord and
1t is not clear what exactly was mortgaged. According to the
plaintiffs, on the 10th of August, 1905, they executed asimple
mortgage for Rs. 599 in favour of Mahabir Singh in which an
eight anna zamindari share in five villages was hypothecased.,
The interest chargeable was Bs. 2 per meunsem. On the 8th of
October, 1908, the plainsifis executed a wsufructusry mor-
gage of an eight anua two pie share in three villages which had
been hypothecnted in the morbgage of 1905 in favour of Kulanjan
Singh alone. This mortgage was for Rs, 2,400 and for 15 years,
The plaintiffs sgated that under a contemporaneous oral agree-
ment, when the mortgage of the 10th of August, 1903, was
entered into, it was agreed between the pariies that if the plain~
tiffs _exceutel a usufructuary mortgage subsequently, then in
that case the mortgagee would not charge the interest as agreed

® Zegond Appeal No, 655 of 191, from a decres of Abdul Hasan, Additional
Hubordinate Judgo of Jaunpay, dated the 24th of April; 1918, confirming a
docrea of Farid-ud-din Ahmad Khan, Additional Munsif of Jaunpur, dated tha
d4h of Fantury, 1917, -.
' (1) (1897 1. L, R.; 25 Cule:, 401, (%) (1917) 42 Indian Oases, 872
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upon iu the mortgage-deed of 1905, It appears that proceedings

were taken before the Distriet Judgein lunacy with rcference,
to one of the plaintiffs and in those procecdings the guardian of
the lunatic wished to raisca loan on the property, whereupon

the defendants produced the mortgage-deed of 1905 and claimed

that it had not been fully discharged. This was the cause

of action alleged in the plaint and the plaintiffs sued for a

declaration that the mortgage-deed of 1905 had Dbeen paid off.

The main defence with which we are now concerned was that

there were two mortgage-deeds exccuted in August, 1905, and

that as a matter of fact only the interest due on those two

mortgages had been paid when the mortgage of 1908 was  execu-

ted and that the principal sums due on both the mortgages were

still unpaid. Both courts have tried the case on the allegacions.
of fact mentioned in the plaint, assuming them to be correct,

but have come to the conclusion that oral evidence was inadmis-

sible to prove the contemporancous agreement 'set up by the

plaintiffs and, consequently, that having regard to the terms of

the mortgage of 1908, the allegation of the plaintiffs was not

proved. They dismissed the suit. The plaintiffs come here in

second appeal and they urge two points, (1) that under the

proviso to section 92 of the Indian Evidence Act oral evidence

could be given to prove that on the happening of & cortain event

the agreement to pay interest would cease to be operative, and

(2) that they could prove that as a matter of fact when the

document of 1908 was executed the whole amount due undex the

mortgage of 1905 was remitted and that this was evident

from the terms of the document of 1908 iiself and the eourt

below bad misread the document.

The wmeaning of proviso (8) woull scem to be illustrated by
illustration (j) to scetion 92 and it would scom to refer to
cases where there was an oral sgrecment to the effect that a
contract in writing was to take cffoet only on the happening of o
particular contingency. l

On the first point 1t bas heen pointed oat that * a distinclion
must be drawn between the cases whers the wattor songht o
be introduced by exbrancous evidence is a condition preu«:zdént or
a defeasance. It may be shown that the instrioment was not,
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weant to operate until the happening of & given condition ; but
it cannot be shown by parol evilence that the agreement is to
Lo defeated on the happening of a given event.”  (Vids Wood-
roffle and Amir Ali, Inw of Evidence, 6th Hdition, page 601).
This seems to sum up the English law on the question, and it
does not seen to us that in this respect proviso (8) lays- down
anything difforent.  In the casc of Ramjibun Serowyy v. Oghore
Nuth Chatterjee (1) Mr. Justice SALE took the same view., Ho
says : “ I do nob think that it was intended by proviso (3)to
permit the terms of & written contract to be varied by a con-
temporaneous oral agreement ; but having regard to the illustra-
tlons (D) and (j), 1 think the proper meaning of proviso (3)is bhat
a contemporancous oral agreemens (o the effect that a written
contract was to be of no force or efiect at all and that it was to
impose no obligation at'all until the happening of a ecrtain event,
may be proved. ”  The same view was taken by a learned Judge
of the Nagpur Chief Court in Vithw Jairam v. dkaram, (2)
and we agree entirely with that judgment, This disposes of the
first point,

As to the second point, of course the plaintiffs could prove,
if it was a fact, that when the mortgage of 1008 was executed,
all liability under the previous mortgage of 1905 was discharged.
This, however, was not their case as brought in their plaint and
the argument that the terms of the document itself are only
consistent with this view cannot be supported. Under the
mortgage of 1905, the principal sum of Rs. 599 was advanced.
When the morigage of 1008 was executed, 16 was recited that a
sum of Rs. 600 was left with the mortgagec *‘ to pay Mahabir. ”
That is all, No reference is made to any particular debt or to
any particular mortgage, much less is there any recital to the
effect thab this payment of Rs. 600 was in complete satisfaction
of thv_ hole debt due to Mahabir, But it is said that the words
later on written in the document must bo considered. They

fE00 the offeet thab the property then mortgaged « is free from

all charges and liabillty. ” It is said these words can only

mean that the whole liability under the mortgage of the 10th of

August, 1905, was admited to have been discharged. There

might havo been some force in this argument if it were not a
(1) (1897) I. L. B, 95 Oalo,, 401  (2) {1917) 42 Indian Cages, 872.
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fact that there were several morbgages between these parties on
the record, and we find the sams words occurring in other moris.
gages where they cannot have the meaning which the plaintitfs
now seek to put on this mortgage. Ib seems to Dea set phrase
used carelessly by she scribe of these documents.  In the wribten
statewment 1t isstated thatas o matter of fact there were two
mortgages oxecuted in the month of August, 1905, by the plaiu-
tiffs in favour of Mahabir. Both the deads aure on the record.
The allegation is that when the deed of 1908 was executed
the sum of Rs, 600 which was left to be paid to Mahabir
represented not the whole amount due to Mababir but the interess
then dus on the two mortgages. 'This may be so or it may not,
but it shows that the words relied upon as proving the complete
satisfaction of the particular mortgage of the 10th of Augusi,
1905, do not of necessity mean what the appellanis conbend.
It is, however, a remarkable circumstance which is on the reconl
that the morigage-deed of the 10th of August, 1905, was in the
possession of Mahabir and was produced by him, If it had been
paid off and nothing remained due whatever under that mortgage,
one would have expectid it to have boen given back to the
plaintiffs or ab lcast to the defendant Kulanjan Singh, who
satisfied it, with an endorsement to that effect.
In our opinion, therefore, the view taken by the courbs below
is right and we dismiss this appeal with costs. _
Appeal dismissed.

Before Mr. Justice Gokul Frasad and Mr. Justica Stuaré.
GULAB CHAND (Pratsmirr) v, KAMAL SINGH Awp ANOTIER
(DrrERDANTS ). *
Act No. IX of 1872 (Indicrn Contract Act), section 2b~-Conbract—~
Consideration—Forbearancs tosuo for gnforcemant of « claini.
1f a person believes that he has a bond fide ¢laim to enforce, his forbeurance
from trying to put that claim in eourt and to have it dozided will he a good
congideration for a contrach, however the claim, if brought, may he decided.
Miles v. New Zealand Alford Hsiate Company (1) roforrod Tor"""7E™_.
ThE facts of this case sufficiently appear from the judgment
GoxruL Prasan, J,

#Becond Appeal No. 52) of 1920, from a decres of 0. K. Johnston, ]>1;4Lno't;
Judge of Agra, dated the 8vd of Pebruary, 1920, revorsing a decroo of Kaulushar
Nath Rm, Bubordinate Judge of Agra, dated the Gth of March, 1918.

(1) (1886} L. R., 33 Ch. D., 266.



