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pla in tifi in respect o f the years covered by liliis suit, and for this 
w e can see no rem edy other than by w ay o f  suit in  a C iv il Coiu;t?^ 
A s  the case stands, w e must dismiss this appeal, and we d o 'so  

accordingly  with costs.
Ap])eal dismissed.

Before M r- Justice llyvss and Mr Justice Clokul Prasad.
BUDHI LAL and abotheb (Depkhdah^ib) v. THK ADMINISTRATOR

GENiSBAL OF MADRAS (PtAiHa'iT']?) ahi) INAM-ULLAH (Dr«!'EN:DANT).® 
Mortf/affe—Prior and subse^iie-nt mortga'Jca—Smk ly  second viortga im  for  

sale of the riortgajed proparty ■in'h/i.oh had been nlready sold in  «  sm t 
to which he was not made a partij -'Borm  of d ecree—E i'jh k  o f  auction  
pur chaser.
The gonoi'iil rale is tlia'u where a pnisno rooi'tgftgoo winl.og to goII properly 

which has already been sold in execution of a dccirco umler n. prior
mortgage, the dacres must direct redemption by the socoiid mortgages o f  
the first mortgage and then an order, for sale if the pnrohnKor of tho pi'0|,0rty 
does not ■wish to lede&m the socond niortgago. (..'aiif/flyam Venliatardmanii 
Iyer v. C&nn)e-rts, (!) raferred to.

This riileappiias or^ually to auctio.n pm’chiiBers and tn priraLe puvoh;iRGrs. 
Mati'iillah Khan V, B am vari L ai (2) and I£anoho,r IjIiI y. Jlani, Bahu  (B) 
referred to.

In snob a case the auction iinrchaser cainiol; claim to he repaid money 
which he has spent on improving tho mortgaged property. Caritjayani- 
Tenkaiaramana Iyer t. Goinimls (1) referred to.

The facts of this case sufiiciontly appear from tlie judginout 
of the Court.

Munshi Gulm ri Lak for the appellants.
Dr. Kailas Nath Katju,  for the respondGiits,
R y v e s  aud GoKiJL P iiasa d , J J . :  —The cirrutii.staneca 

rise to this appeal are as fo l lo w s : —•Inain-iillali, defendanl, N o , Ij 
made a juortgage o f  a g rove  in favon r o f  Mantii L a i, defetidaiili 
appellant, on tlie ls(. o f  June, 190(». Chi Ijhc (li.h i)f Ju ly , 1910, 
lie made a second rtiortrfat^e o f  the Fame g ro v e  in Hivoiir o f  
Shamshafl A li who is now 3'oprc«:;.nkHl l>y fclie p h iin tiff  respon d
ent. In 1915 the first laortgYin'eo brou/vlifc a suit and obtained 
a decree  far «ale. T o  tliifi suili the sen(.)nd roorlga^ oo  ShaitiBli|,d ' 
A l i w a s n o f i  inado a party  and, iJierefore, his rii^hts, whatever ■

 ̂ SccoHd Appeal No. n;39 of froin j, of i-!, D isk it^
Judge o,t Farrukhrtliad, elated the r;t!i of Aiigua^ :(9:i0, racviifying a dooree of 
Gfinga Prasad M'unnif of Kaiiati.i, flutod tho2;;r,i of April, 1020.

(1) (.1008) I, L . R ,, 3,1 ,j25. (:;) ( i m )  I. J,. K ., '13 All, iSfi
C-i) !. I,. 34 A ll, ’ ■’
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they were, were not a0ect;ed by this decree. On bhe 20bli of 
January, 1916, the mortgaged property was sold in execution 
of the decree aforesaid and wag purchased by Budhi Lai, 
defendant No. 8 , and one of the appellants before us, and on 
the 1st o f  June, 1917, he obtained possession of the property. 
The plaintiff has now brought tliis suit for sale on the second 
m o r t g a g e  and he hag impleaded as defendants the original 
mortgagor, the holder o f the decree on the first mortgage, and 
the auction-purchaser in execution of that decree. The defence 
raised by the auction purchaser and the prior mortgagee decrea» 
holder was that theplaintiS could not bring the property to sale 
without redeemirg the prior mortgage. They also claimed 
Rs. 247 for improvements made on the property by the auction- 
purchaser.

The trial court decreed the plaintiff’s claim subject to his 
paying Rs. 798-8 and interest thereon at six per cent, per 
annum from tlie 23rd of January, 1916, to the date o f payment, 
and Rs. 247 for improvements to the aucfcion-purchaser before 
the plaintiff could sell the property, or, in other words, ib gave 
a decree to the plaintiff conditionar upon paying off the prior 
mortgage which had been, so to say, discharged by the auction- 
purchaser, The plaintiff went up in appeal and the learned 
Judge lias, for reasons ^ywhich commended tliemselves to him. 
decreed the plaintiff’s claim unconditionally. The defendants, 
prior mortgagee and the auction-purchaser in execution of the 
decree under the prior mortgage, come here in second appeal, 
and their first contention is that the decree o f the lower 
appellate court giving the plaintiff an unconditional decree 
for sale is bad and that the plaintiff should have been directed 
to redeem the first mortgage before he could bring the property 
to sale. They also claim the amount spent by the auction- 
purchaser on improvements as payable before the plaintiff 
could bring the property to sale,

-.-As t o lh e .lasl; contention, we have not been referred to
any rule of law under which the auetion-purchascr could liiake 
such a claim. It has been decided in the; negative by the 
Madras H igh Court in the case of Gangayam VenhataTamana 
Iyer  V. QominrU (1).

: (i): :(1908): I. Xi. R., 81 Mad.,; 425 .
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As to the first contention, the geiiGi’al rule is that where 
a puisne luorbgagee wishes to sell property which has alreadj^ 
been sold in execution of a decree passed under a prior inorl'- 
gage, the decree must direct redemption by the second mortga
gee of the first mortgage and then an order for sale if the 
purchaser of the property does not wish to redeem the second 
mortgage: see Gangoyam VGnkaiaramana lyGv v. Goinperh (1). 
W e see no reason why in this case we shonld depart from the 
general rule stated al3ove. All the parties interested in bhe 
roortgagad property are before us and we can do justice between 
them and adjust the equities of the case. It has been contended 
before us by the learned advocate for the respondents that 
this rule does not apply to Ijhe case of auction-purchasers. 
W e do not see any reason why an auction-pnrchaser should 
stand on a different footing from a private purchaser ii> this 
particular matter. No distinction seems to have been made 
between purchasers at auction and those by private treaty in 
the case of Mati ullah Khan  v. Bam oari Lai (2), and in the 
ease of Manoliar Lai y . Bam  Balm  (3). We think this appeal 
must be allowed and the decree of the court below set aside.

We, accordingly, allow the appeal with costs. A.s the decree 
passed by the Munsif is not quite clear, we discharge the decrees 
of both the courts below and in lieiP thereof pass a decree 
lor sale ia favour of the plaintiff^ giving the defeudantc! six 
months  ̂ time from to-day to redeem the plaintiff’s mortgage, 
and in case of their failure to do so, give the plaintiff three 
months’ time from the expiry of the six months afore,said to 
pay off the amount mentioned in the decree passed by the 
Munsif as due on the prior mortgage to defendant No. 3 (but 
not the sum of Rs. 247), and in ease of such payment being 
made within the period aforeuiontioned, the plaintiti will be 
entitled to realize the amount due on his mortgage as also tlio 
amount paid to satisfy the prior mortgage^iUi.s the costa of 
this litigation by sale of the mortgaged propcrty^^ 
of failure by the plaintiff to make such payment, tha suit shall 
stand dismissed with costs in all courts.

Appeid allowsi'L
(I) (1908J I, L. S,, 31 Mild., 425. (2) (1909) L L. R., 32 Ali., 188.

(Ji) (1912) I. L. B., 34 AIL, 323.


