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plaintiff in respect of the years covered by this snit, and for this
we can see no remedy other than by way of suit in a Civil Courfm
As the case stands, we must dismiss this appeal, and we do'so

accordingly with costs.
Appeal dismissed.

Bafors Mr. Justice Ryves and Mr Justico Golul Drasad. ‘

BUDHI LAL a¥p avorure {Drpmwpanes) o THIT ADMINISTRATOR
GENERAL OF MADRAS (Prauwvrrr) axn INAM-ULLAM (Depmxoawg) #
Mort gego~-Prior and subssguent srorbjiges—Snil by saconidt mortguies for
salo of the mortyayed proparty wlich had been alroady sold in o yuif

o which he was net made a perdy —Forue of decree— Iights of wnetion

purchaser.

The genoral rule is that where a paisne mortgagoee wiskes to sell property
which has already been sold in execution of a decreo pavsed under a prior
mortgage, the decree must direet rodomphion by the serond mortgages of
the first naértgage and then an axder for sule if the puvchaser of the proporty
does notwish to redeem the second mortgage. - Cangoyam Venlutaramano

Tyer v, Conperts, (1) referred to.
This rule appliss equally to anction purchasers and to privabe pwrchasers,

Mati-wllay Khon v, Barwori Lal (%) wnd Manohor Tad v, Lam Babe (8)

referred to.
In such a cage the auckion purchaser cannob elaim to be repaid money

which he hag spenk on improving the mortgnged property.  Cungeyom
Vankataramanae Iyer v, (lomperts (1) veforved to.

Tae facts of this case sufficiently appear from the judgment
of the Court,

Munshi Gulzari Lal, for the appellonts,

Dr. Kuilas Nath Katju, for the respondents.

Ryves and GoxuL Prasan, JiJ.: =The civcumatances giving
rise to this appeal are as follows: ~Inam-ullah, defendant No, 1,
made a mortgage of a grove in favour of Manni Tal, defendang
appellant, on the Tsb of Juve, 1006, On the 6uhiof July, 1910,
be made o second rovteage of the sane grove In fuvour of
Shamshad Alf who is now represented by the plaintitt responde
ent.  In 1915 the first morlgagee hrought o suit and <‘)M;.ninwd
a deeree for sule. o this suit the second morlgugee Shamsahad
Al was ot wade o party and, therefore, his rights, \\!]1;1i;6,:@'y

, # Geeond Appead No, 1889 of 1950, fromt wo dusren of 1, Berset, ])ijir;‘;?‘
Indye of Farrukhabad, dabed the 5th of Sugugl, 130, modifyving 0 degros ;lf
Ganga Prasad Vorma, Mungif of Nannug, Qated the 20md of A [::'i!;,fl!}{a{l‘ H
(1) (FOU8) I T R, 81 Ao, 25, () (1900) 1T, 12, 3 A1, 188,
() o) Ll L, 84 AL, da
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they were, were not atfectied by this desree. On the 206h of
January, 1916, the mortgaged property was sold in execution
\Jf the decree aforesaid and was purchased by Budhi Lal,
defendant No. 8, and one of the appellants before ws, and on
the Ist of June, 1917, he obtained possession of the property.
The plaintiff has now brought this suit for sale on the second
mortgage and he has impleaded as defendants the original
mortgagor, she holder of the decree on the first mortgage, and
the auction-purchaser in execution of that deeree. The defence
raised by she auction purchaser and the prior mortgagee decrec-
holder was that the plaintiff could not bring the property to sale
without redeeming the prior mortgage. They also claimed
Rs, 247 for improvements made on the property by the auction-
purchaser.

The trial court deereed the plaintiff’s claim subject to his
paying Rs. 798-8 and interest thereon at six per cent, per
anpum from the 23rd of January, 1916, to the date of payment,
and Rs. 247 for improvements to the auction-purchaser before
the plaintiff could sell the property, or, in other words, it gave

a decree to the plaintiff conditional upon paying off the prior.

mortgage which had been, so to say, discharged by the auction-
purchaser. The plaintiff went up in appeal and the learned
Judge has, for reasons ,which commended themselves to him,
decreed the plaintiff’s claim unconditionally. The defendants,
prior mortgagee and the auction-purchaser in execution of the
decree under the prior mortgage, come here in second appeal,
and their first contention is that the decree of the lower
appellate court giving the plaintiff an uneconditional decree
for sale is bad and that the plaintiff should have been dirccted
to redeem the first mortgage before he could bring the property
to sale. They also claim tvhe amount spent by the auction-
purchaser on improvements as payable before the plaintiff
could bring the properly to sale.

- A5t the “last contention, we have not been referred to
any rule of law nader which the auetion-purchaser could make
such a elaim. Tt has Dbeen decided in tho mnegative by the
Madras High Court in the case of Cangayam Venkataramana
Iyer v. Gompertz (1).

(1) (1908) L L. R., 81 Mad., 425
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As to the first contention, the general rule is that wherc
a puisne mortgagee wishes to sell property which has alreadys
been sold in execution of a decree passed under a prior moyt-
gage, the decree must direct redemption by the second mortga-
gee of the first mortgage and then an order for sale if the
purchaser of the property does not wish to redeem the seecrmd
mortgage: see Cangoyam Venkalaramana Iyer v. Gompertz (1).
We see no reason whyin this case we should depart from the
general rule stated above, All the parties interested in the
mortgagsd property are before us and we can do justice between
them and adjust the equities of the case. It has been contended
before us by the learned advocate for the respondents that
this rule does mnot apply to the case of auction-purchasers,
We do not sece any reason why an auction-purchaser should
stand on a different footing from a private purchaser iv this
particular matter. No distinction scems to have been made
between purchasers at auction and those by private treaty in
the case of Mati wllah Khan v. Bunwari Lol (2), and in the
case of Manohar Lal v. Ram Babu (3). We think this appeal
must be allowed and the deeree of the court below set aside,

We, accordingiy, allow the appeal with costs. As the decrce
passed by the Munsif is not goite clear, we discharge the decrces
of both the courts below and in lied™®thereof pass a deeree
for sale in favour of the plaintiff, giving the defendants six
wonthe’ time from to-day to redeem the plaintiff's mortgage,
and in case of their failure to do so, give the plainviff threc
months' time from the expiry of the six months aforesaid ta
pay off the amount mentioned in the decree passed by the
Munsif as due on the prior mortgage to defendant No. 8 (but
not the sum of Rs. 247), and in case of such payment being
made within the period aforetnentioned, the plaintiff will be
entitled to realize the amount duc on his morigage as also the
amount paid to satisfy the prior mortgage-plus the costs of
bhis litigation by sale of the mortgaged property. 1n~orgs
of fallure by the plaintiff to make such payment, the suit shall
stand dismissed with costs in all courts.

‘ Appeal allowed,

(1) (1908) I L. R, 81 Mad., 425,  (2) (1909) L. L K., 32 AlL, 108,

(3) (1912} I. L. B., 84 AlL, 823.



