VoL, XLIV.] ALLAFABAD SERIES. 413

this possession was delivered both to Jiwa Ram and Masammat
Rupo. It follows, therefore, that Jiwa Ram’s possession conti-
.nued from the 4th of May, 1910, #ill the 20th of April, 1913,
when Nand Ram was restored to possession of that portion of
the property which was found to be wagf.

Such being the state of things, we do noi see why the
liability of Jiwa Ram que this sum of Rs. 1,601-3-0 should be
limited in the manner suggested. FHe is the adopted son of
Gobardhan Das and is the owner of the estate. He represents
the estate in its entirety ; and in this view of the facts we think
that in the present proceedings Jiwa Ram should also be made
liable for the sum of Rs. 1,691-3-0 without any limitation of bis
liability. In other words, Jiwa Ram'’s liability to pay this sum
is not dependent upon any assets which he has taken from

Musammat Rupo, if indeed he has taken any assets from her at
all,

The resulb, therefore, is that the appellant’s case fails. We
dismiss the appeal with costs to respondents. We direct,
however, that the decree be amended so as to make it clear that
the total sum awarded is payable by Jiwa Ram, appellant, to the
respondent Nand Ram,

Appeal dismissod,

DBofore Mr, Justice Piggott and Mr. Justice Stuart. |

MUBARAK PATIMA (Pramneirr) o, MUTAMMAD QULI XHAN
(DepuNDpANT).*
Act (Local) No. 1T of 1901 (4gra Tenancy . Act), secbion 201~—EvidsRcomeaPrg-
sumption—Suit for profits—Alloralion in revenue récords a3 to sxient of
plaintiff's share during the period covered by the swif.

Whore, in a suif for profifs, it is found that there has boon an  alberation in
the reveuno record prior to theinstitution of the suit but made during the
period for which profits are claimed, the duty of tho courb must be to congider
the order by which the alteration was made and to give effeot to the intention
of the gaid ordor.  If, forinstanco, a plaintiff was the recordad proprietor of

~yi-eighit niton share in a makial during the fiest yoat of the period in respect of

# Socond Appeal No; 880 of 1920, from s dacres of iKshirod - Gopal Banerji,
Additional Judga of Bareilly, datod the 10th of April, 1920, confirming a decrea
of Ibrahim Husain, Assistant Collestor, First Class of Bareilly, dated the 17th
of Decemlber, 1919, ‘ T '

1922

Jiwa Ran

»
NAND Rax.

1993
February,42.




1922
MUBARAR
Fartaa
v,
MURAMMAD

Quzt Kmaw.

414 THE INDIAN LAW BREPORTS, [VOL. X1aV.

which profits were claimed, and it wero shown that affer the ologs of that year
he had been recordad ag proprictor of a four anna share only, upon a finding
that he had transterrad his inberost in tho remaining four anna share aftor the
close of the first yen in suit, then the duby of the court would be to give cffect’
to the entrios yoar by yoar, ealenlating the profits for ench yoar on the basis of
tha record as it stood in respect of the said year in tho revonue papors, When

however, it is cloar, upon an examination of the ordor passed by the Revenuo
Cours, that the alteration mads in rospooct of the exbent of the plaintift's
shara was intended to e a correstion of n previons erroncous enbry, and was
not pagsec upon any alleged trangfer having osctmred during the yoars covered
by the suib, then the Revenuc Jourt is bound to give offect to the entry as it

stood on the date of the ingbitution of the suit.
Durga Prasad v, Hazari Singh (1), Lachman Prasad v. Shitabo Kunwar

(2), and Mubarak Fatima v, Muhammad Quli Khan {3) referred to.
THE facts of this case are fully stated in the judgment of the
Court.
Manlvi Mukhtar Ahmad, for the appellant.
Pandit Umn Shankar Bajpui, for the respondent-
Piggorr and Stuawt, JJ. : ~This is a plaintiff’s appeal in a
suit for profits. These wers claimed on account of three years,
11323, 1324 and 1325 Fasli, in respect of a share of 7} biswas and
oddin a certain mahal, The defendant replied that the plaintiff
was the proprietor only of a share of 12 biswansis and odd, that
is to say, about one-twelfth of the share stated in the plaint,
The court found that during the years 1323 and 1324 Fasli the
plaintitf stood recorded as proprictor of the entire share eclaimed
by her, but that this entry had becn altered nader the ordery of a
Revenue Court, and the entry recording the plaintiff as propristor.
of only 12 biswansis and odd had been mads hefore the com-
mencement of the revenue year 1325 Tasli. Both the courls
below have held that the entry of the year 1325 Fasli, made before
the institution of the presens sui, raised an irrcbubtable pre-
sumption that she plaintitf’s share was ounly that shown in the
said entry (namely 12 hiswansis and odl), and they have based
bheir decrees upon this finding.  I'n appeal hefore us Gwo points
have becn raised, and we may note thab three have haon argned,
With respeet to the third poiu, it i only necessary Fovt -ttt bir 4 ¥
that a plea was taken beforo us in argument: which we cannol find

in the memoranduimn of appeal to (his Conrl and which was nol
oven taken by the plaintift in her appeal to the lower appellato
(1) (1911) L 1o R, 83 AN, 700, (2) (1920) T L8, 49 AIL, 1977,
(3) (1921) T, Lo, 2., 49 AdL, 607,
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court, The contention is that, even on the share of 12 Liswansis

1and the figures given i o pabwari’s e
and odd and the figurcs given in the pabwaris statement and ~jr——"r

1922

accepted by both the courts below, the sum in arithmetic hag  Farnm
7 3 4 V.
been so worked out as to give the plaintiff less than her lawful  ivmssaun

dues. We have not looked into this matter or allowed the poing QU1 Emac
to be taken. It was essentially one of fact, to be determined
by the lower appellute court and, not having been taken at all in
that court, must be held to be concluded against the plaintiff by
the decision of thab cours. With respect to the extent of the
plaintiff’s share, the memovandum of appeal raises two distinet
points, The first of these is ‘that the irrebuttable presumption
recognized by this Court in the Full Bench decision of Durga
Prasad v. Hesari Singk 1) should be applied to each one of the
three years in suit in ascordance with the entries in the revenue
records as they stood at the commencement of each of those years.
If this contention were adopted, the plaintifl would be entitled
to profits caleulated on the share as claimed in the plaint in
respect of each of the years 15323 und 1824 Fasli, and to profits
on the smaller share of 12 biswansis and odd in respect of the
third year only. We have been referred to two decisions of this
Court, one of which was in a suib for profits between the same
parties. This is the case of Mubaralk Fatimo v. Muhammod Quit
Khan(2). Refercnce is made in that judgment to a previous
dicision by another Bench of this Court in the case of Lachman
Prasad v. Shitabo Kunwar (8). These two cases are authority
for this proposition, that if on the date of the institution of a suit
for profits the plaintiff’s name stands in thexevenue record as the
proprietor of a cortain share, the Revenue Courts are bound to
presume the correctness of that entry and to frame their decrce
for profits accordingly, in spite of the fact that during the
pendeney of the litigation (either in the trial court, orina
subscquent appea al, or in second appeal; there may have been
an order of the Revenue Court altering the. entry in ques-
‘tion, These cases are, therefore, distinguishable from the one
Tpw before us, in which there had been an alteration in'the
reyenue record prior to the institution of the suit. We bave to
condider the question now raiged independently of any express
(1) (1911) I, T, B, 83 AlL, 790, (2) (1921) 1. T R., 43 AlL, 697,
(3) (1920) L L. R., 43 AlL, 177,
32
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authority of this Court to which we have been referred, If
scems to us that in o gnse like the ons before us, when there has
haen an alteration in the revenue record prior to the institution”
ezit, hat mads during the period for which profits are
clatuied, the duiy of the said concs trying a sult for profics must be
b0 eousider the order by which the wlteration was wade and give
eflect to Lhe inbewsion of the wald order. Tf, for instauce, a
phiutiff was the recorded proprictor of an eight annwn share in a
mabal during the fizet year of the period in respest of which profits
were cluimed, and it were shown thab afier the close of that year
he had been recorded as proprictor of a four anna share only,
upon a finding that he had transferred his interest in the remain-
ing four anna share sfter the close of the first year in suit, then
the duty of the court would be to give effect to the entries yoar
by year, caleulabing the profits for each year on the busis of the
record as it stood in respeet of the said year in the revenue papor,
When, however, it is clear, upon an cxamination of the order
passed by the Bevenue Court, that the altiration made in
respect of the extent of the plaintif”s share was intended to be
2 correction of a previous crroneous enfry, and was nol passcd
upon any alleged transfer having oocwrred during the years
covered by the suit, then the Revenue Cours is bound to give
- effect to the entry ag it stood on the date of the fustitution of 1he
suit.  Applying this priuciple o the prasents case, the decision of
the courts below caleulating the plainlif®s share of profits on the
basis of her being the proprietor of a share of 12 biswansis and
odd only appears corvect. There is, however, a {urther poing to
be considered, which arises oub of the deciston of this (Jourt in the
case of Mubaralk Fulime v. Muhamoed Quli Khan (). That
decision was pronounced on the 23vd of May, 1021 that s to sy,
after the decision of the lowdr appallate conrt 1 the ease now ba-
fore us, and indeed after the insbilution of the present appeal, Phe
learned Judges had Lefore them the ovder of the Revenne Courg
hj’ which the v”lilg!) papers were correctod with clleet iroimn t'.h:;h
year 1325 Fusli and they considerad that order in contteelion,”
with the decision of a Civil Court upon which i, purporied io }n’u
founded,  Toey cane (o bhe conglusion that, i o natber of E’;ic(;,
bhe Rovenue Couwrt ! misunderstood e €ivil Cotrt’s i'l"j’.‘-?iﬁi(;[.l'
() (VO20) L1 Ry, 43 AL, 17
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and had ordered the plaintiff's name to be recorded in respect of
_a smaller share than that awarded to her in $he Civil Court
l‘i-tigation. So far as we can understand the matter, the opinion
of the learned Judges in the case above referred to was that the
plaintift had been found by the Civil Court to be entitled in her
own right to one-sixth of a share of 7 biswas and odd, which is
evidently just double the share in respect of which she was

recorded as proprietor by the Revenue Court and in the papsrs

on the basis of which the decrec under appeal was framed.
Agsuming, as we must do, that this decision was correet, it
would seem that the courts helow have, as a matter of fact,
awarded the plaintiff on account of each of the thres yearsin
suit only one-half of the profits which she would have obtained if
~ the Revenue Court had not misunderstood the decree of the Civil
Court upon which it professed to act. We think, hewever, that
it is impossible for us in the present suit to give the plaintiff
any relief on the basis of the contention. The presumption
raised by the Revenue Court records must be applied cither one
way or the other. According to the plaintiff appellant it ought
to be applied so as to treat her as proprietor of the entire share
of seven biswas and odd during each of the years 1323 and 1324
Fasli, » contention which we have already repelled. If we had
aceeded to this contention, the plamntiff would have received a
great deal too much,  The only alternative fur us, so far as the
- present suib 1s concerned, is to accept the revenue record as it
stood onthe date on which the present suit was instituted and to
affivm the decrce under appeal, althongh it proceeds upon an
entry made in aceordance with a Revenue Court decision which
this Court has pronounced to be erroncous. The effect of the
present suit will apparently be to dispossess the plaintiff to the

extent of one-half of the share which the learned Judges of this

Court in the former litigavion pronounced to be her rightful share.
We fear that we have to leave the plaintiff o seek an appropriate
~xemedy for this dispossession in a fursher Civil Court litigation,
unless she can persuade the Revenue Courts by means of a fresh
application to re-consider their own order respecting the enfry in
the Revenue recordsin the light of the decision pronounced by this

“Court and to make a further correction. Even if this - were done

‘now, the actual result wouldbe a temporary dispossession of the
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plaintiff in respect of the years covered by this snit, and for this
we can see no remedy other than by way of suit in a Civil Courfm
As the case stands, we must dismiss this appeal, and we do'so

accordingly with costs.
Appeal dismissed.

Bafors Mr. Justice Ryves and Mr Justico Golul Drasad. ‘

BUDHI LAL a¥p avorure {Drpmwpanes) o THIT ADMINISTRATOR
GENERAL OF MADRAS (Prauwvrrr) axn INAM-ULLAM (Depmxoawg) #
Mort gego~-Prior and subssguent srorbjiges—Snil by saconidt mortguies for
salo of the mortyayed proparty wlich had been alroady sold in o yuif

o which he was net made a perdy —Forue of decree— Iights of wnetion

purchaser.

The genoral rule is that where a paisne mortgagoee wiskes to sell property
which has already been sold in execution of a decreo pavsed under a prior
mortgage, the decree must direet rodomphion by the serond mortgages of
the first naértgage and then an axder for sule if the puvchaser of the proporty
does notwish to redeem the second mortgage. - Cangoyam Venlutaramano

Tyer v, Conperts, (1) referred to.
This rule appliss equally to anction purchasers and to privabe pwrchasers,

Mati-wllay Khon v, Barwori Lal (%) wnd Manohor Tad v, Lam Babe (8)

referred to.
In such a cage the auckion purchaser cannob elaim to be repaid money

which he hag spenk on improving the mortgnged property.  Cungeyom
Vankataramanae Iyer v, (lomperts (1) veforved to.

Tae facts of this case sufficiently appear from the judgment
of the Court,

Munshi Gulzari Lal, for the appellonts,

Dr. Kuilas Nath Katju, for the respondents.

Ryves and GoxuL Prasan, JiJ.: =The civcumatances giving
rise to this appeal are as follows: ~Inam-ullah, defendant No, 1,
made a mortgage of a grove in favour of Manni Tal, defendang
appellant, on the Tsb of Juve, 1006, On the 6uhiof July, 1910,
be made o second rovteage of the sane grove In fuvour of
Shamshad Alf who is now represented by the plaintitt responde
ent.  In 1915 the first morlgagee hrought o suit and <‘)M;.ninwd
a deeree for sule. o this suit the second morlgugee Shamsahad
Al was ot wade o party and, therefore, his rights, \\!]1;1i;6,:@'y

, # Geeond Appead No, 1889 of 1950, fromt wo dusren of 1, Berset, ])ijir;‘;?‘
Indye of Farrukhabad, dabed the 5th of Sugugl, 130, modifyving 0 degros ;lf
Ganga Prasad Vorma, Mungif of Nannug, Qated the 20md of A [::'i!;,fl!}{a{l‘ H
(1) (FOU8) I T R, 81 Ao, 25, () (1900) 1T, 12, 3 A1, 188,
() o) Ll L, 84 AL, da



