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cases in which We have no authority to interfere with the effective
“orders passed by the courts. We arc unable to find that this
Court has any authority in such eircumstances. This view
was taken by one of us in Criminal Reference Chattara v. Basdeo
Sahai and others, decided on the 4th of Qectober, 1920, If it
be held that the grievances of persons who are unjustly eriticized
by courts of law in cireumstances which obviate the effective
orders of the courls coming before superior courts in appeal or
revision, are 5o great as to require a special enactrent for their
protection, the matter is one for the consideration of the Legis-
lature, but, as the law stands, we are satisfied that we have no
authority, We, therefore, dismniss these applications.

Applications dismissed.

A PPELLATD CIVII.

Bafore My, Jusiics Muhanmad Rafig and Mr, Jusbice Lindsay.
JIWA RAM (Pramoirr) v NAND RAM (Dupnnoant).®

Civil Procedurs Code (1908), sactions 141 nnd 144— Praceedings for restitution
of benafits derived from a decrea reversedjon appeal—Application disniissed
For default but subsaquently restorsd—Exacution of docros.

Hold thab, procesdings under seobion 144 of the Code of Civil Procedure
not boing proceedings in exccution, the provisions of section 141 of the Code
apply to them.

Somasundaram Pillai v. Cholkalingaw Pillai (1) dissenbod from.

Tup facts of this case are fully stated in the judgment of the
Court:

Babu Piari Lal Banerji, for the appellant.

Munshi Panna Lal, for the respondent.,

Mumammap Rarg and Linosay, JJ. :—This is an appeal
against an order of the Subordinate Judge of Aligarh, passed in
certain proceedings taken under section 144 of tho Code of Civil

Prosgdure for the purpose ol obtaining restitution.

The facts are as follows :—One Gobardhan Das. died in the
month of Aungust, 1900, leaving two w1dows, Musammat Rupo
and Musammat Singhari, :

U R Iret Appe&l No. 850 of 1919, from a deorce of -Ali Ausat, Subordinate.
Tudge of Aligarls, dated bthe 14th of June, 2919,
(1) {1916) I. Ki. Ru, 40 Mad., 780,
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The latter made a waqf of a certain portion of the property
which had belonged to her husband, in favour of a temple, and
appointed Nand Ram, the vespondent in the present appeal, the
trustee.

After the death of Musammwat Singhari, a suit was brought
against Nand Bam by the surviving widow Muasammabt Rupo
and one Jiwa Ram, who, it was alleged, was her adopted son,

This suit was successful and a decree was passed in favour of
Musammab Rupo and Jiwa Ram in the month of February,
1910, and in execution of this decree Rupo and Jiwa Ram
obtained possession of the property on the 4th of May, 1910,

There was an appeal against this decree to the High Court,
and ultimately the decision of the first court was set aside_and -
the case was remanded for decision on the merits.

After the remand the parbies agreed to arbilration; and
on the 21st of March, 1912, the arbitrator delivered an award,
upon which a decree was subsequently passed by the Subor-
dinate Judge,

The effect of the award was to declare that a portion of the
property, once belonging to Gobardhan Das, had been effectively
dedicated as wagf. The arbitrator also held that Jiwa Ram
had been duly adopted by Musammat Rupo. '

After this decree was passed Nand Ram on the 20th of April,
1913, was put in. possession of that portion of the property
which had been found to be validly dedicated to the temple.

Nand Ram then applied for the recovery of mesne profits
from the 4th of May, 1910, till the 20th of April, 1913,

A preliminary decrce was passed by the Subordivate Judge
on the 22nd of December, 1914, by which he awarded a sum of
Rs. 2,624-5-5 to Nand Ram., 'his decrco was against both
Musammat Rupo and Jiwa Ram.

An appeal was filed in the court of the District Judge, He _.

upheld the decision of vhe livst court so far as the amount was
concerned, but he passed an order discharging Jiwa Ram from
liability. '

A second appeal was brought to this Court, and in the resulg
it was held that Musammat Rapo alone was lisble for mesne
profits from the 4th of May, 1910, till the 21st of March, 1912



VoL, XLIV.] ALLAHABAD SERIES, 409

It was further declared that Musammat Rupo and Jiwa Ram
“Srere jointly liable for mesne profits from the 22nd of March,
1913, to the 20th of April, 1918,

The High Court divected an inquiry to be held in order that
these liabilities might be ascertained. In the order directing
investigation nothing was said as to the court in which the
inquiry was to be held. The case went down to the District
court and was passed on to the court of the Subordinate Judge.
The Subordinate Judge has now concluded the inquiry and
given a decree in which he declares Jiwa Ram and Musammat
Rupo jointly liable for a sum of Rs. 708-3-2, while Musammat
Rupo is declared to be solely liable for the sum of Rs. 1,691-3-0,
It is to be mentioned here that Musammat Rupo died on the

~98th of July, 1918, while the inquiry in the court of the Subor-
dinate Judge was still pending.

Jiwa Ram now comes here in appeal and threc points have
been raised and argued on his behalf. The first point taken is
that the order of the Subordinate Judge is ultra vires, inasmuch
as he had no jurisdiction to make the inquiry and pass the
decree now compluined against. It is pointed out that wheu the
order of remand was made by this Court, the case ought to have
been taken up by the District Judge against whose decision the
appeal had been filed here.

This point has not been pressed, and we may say that, in
any case, we should not be disposed to entertainit. Itis purelya
tochnical plea, and in view of the circumstances of the case, and
in particular, having regard to the long period during which this
dispute between the parties has remained unsettled, we should
be very reluctant to interfere on a ground like this, The learned
Judge hus conducted the inquiry very carefully and has diseussed
the merits of the case in full detail.

The next point taken is that the order of the Subordinate
-budm is bad for the following reasons :~—

It appears that after Nand Ram made an 'Lpphca,txon for -

rvestitution under seetion 144 of the Code of QOivil Procedure,
he made a default in appearance, The result of this was that
an order was passed dismissing his claim, =

- HBubsequently Nand Ram made un apphc,ablon for restoration.
A date was fixed for the hearing of this application and, on thaf
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date, Nand Bam was again absent and the application for
restoration was dismissed for default.

Nand Ram made a seeond application asking that the order
of dismissal might be set aside, and, eventually, with the eonsent
of the other side, an order was passed sebting aside the order of
dismissal and directing that the inquiry should procecd. In the
course of those proceedings Jiwa Ram’s eounsel informed the
court that he would not oppose the application for restoration,
provided that he were given costs, His statement was that his
client had leen much harassed by the procecdings and was
desirous of having the matter settled once for all. The learned
Judge, in setting aside tho order of dismissal, awarded costs to
Jiwa Bam’s counsel, and thersupon the case proceeded, and was
terminated by the decree which is now under appeal. B

The argument for the appellant here is that in proceedings
taken under section 144 it was not competent for the learned
Subordinate Judge to pass any order for restorabion. It is
argued that the terms of section 141 of the Code of Civil Proce-
dure, by which it is provided that the procedure laid down in
the Code in regard to suits shall be followed as far as it can be
made applicable in all proceedings in any court of civil jurisdie-
tion, do not apply to proeeedings under section 144 of the Code.
The contention is that an application for restitution nade vnder
this latter section is a proceeding in execubion of decree and
that, consequently, the provisions of seetion 141 do not apply.

It has indeed been laid down by high authority that the
provisions of section 141 do not apply to procecdings relating
to the execution of a decree,

Tt appears to us, however, that proccedings under seetion
144 of the Uede cannot properly be deseribed as proceedings
in execution of adecree. We have been referred to the judgment
of the Madras High Court in Somusundaram Lillsi vr-Shok
kalingam Pillai(l), in which it has been held that procecdings
under seelion 144 are execulion proceedings, but, with all respect,
we are unable to agree with this.

A comparison of seation 144 of the present Code and sechion
583 of the Code of 1882 seems to muke the matter clear,

: (1) (1916} 1, I, K., 40 Mad., 780.
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Under the old Code it was provided by the section just men-
~gmned that when a party entitled to any benefit (by way of resti-
tufion or otherwise) under a decree passed in appeal desired to
obtain execution of the same, he was to apply to the court which
passed the decree against which the appeal was preferred,
and it was direeted that such court should proceed to execute
the decree passed in appeal according to the rules prescribed for
the exccution of decrees in suits.

On the language of section 588 it seems fairly clear that
the proceedings for obtaining restitution were, under the old
Code, proceedings in execution of decree.

The language of section 144, however, is very different, and
we now find no mention regarding any application to be made for
_the purpose of executing the deerce of the appellate court, nor
do we find any dircction laying down that such proceedings are
to be regulated by the rules preseribed for the exccution of
decrees in suits.

The language of section 144 is very wide, and it is provided
that for the purposes of making restitution, the court may
make any orders, including orders for the refund of costs and for
the payment of interest, damages, compensation and mesne
profits which are properly comsequential on the variation or
reversal which has been made in vespect of the first court's
decree. It may well be doubted whether a court which was
merely executing a decree could be deemed to be invested with
such extensive powers, for it seems to us that under section 144
a court is enabled to pass orders and to make inguiries which
might be altogether beyond the secope of the appellate court’s
decrec. Be that as it may, however, we are satisfied that, in
view of the difference of the language used in the present
soction 144 and the former section 5§83, we are justified in
coming to the conclusion that proceedings under section 144 are
not proceedings in esecution of decree. In this view we hold

"t thoterins of section 141 do apply to such proceedings, and -

that in the preseat case it was competent to the learned  Sub-
ordinate Judge to set aside the order, of dmmtsnal for dehult and
to restore the application.

" The only other point which has been argued before us is with
regm‘df to the form of the lower court’s decree, We have
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already mentioned that Musammat Rupo died on the 28th of
July, 1918, while these procecdings were pending. It is sa}d.
that after Rupo’s death no formal sleps were taken to make

Musammat Rupo’s legal representative a party to the record.
If there is any legal representative of Musammat Rupo, he

can be no other than Jiwa Ram, and it is an admitted fact that
%‘nhe time Musammat Rupo died, Jiwa Ram was a party to

. the record. In the circumstanees, we arve unable to hold that,

because there was any omission to take formal steps to have it
declared that Jiwa Ram was for the purpose of these proceedings
the legal representative of Musammat Rupo, the order of the
court below was bad.

A further point is taken to which we must now refer. The
decree prepared by the Subordinate Judge, on the 10th of July,
1019, directs that Rs. 788-3-2 shall be paid by Musammat Rupo
and Jiwa Ram jointly, and that a further sum of Rs, 1,601-3-6
was payable by Musammat Rupo alone.

Obviously, as the facts stood at the time when the deeree was
prepared, the form of the decrce is wrong, for, as we have pointed
out, Musammat Rupo had died about a year before.

It is further argued in the cirenmstances that, if we hold Jiwa
Ram to be the legal representative of Musammat Rupo, we ought
also to modify the decree of the court below so as to make it
olear that Jiwa Ram is uot personally responsible for the sum of
Rs. 1,601-3-0, which the decrece declares to be payable by Rupo:™
It is said that we ought to limit the liability of Jiwa Ram in
respect of this sum to any assets of Musammat Rupe which have
coms to his hands.

At first sight this argument appears to be o reasonable ono;
but we have to examine the facts a littlo more closely. In the
first place, it i3 now absolutely sobtled Ghat Jiwa Ram was
validly adopted by Musammat Rupo to her husband Gobardhan
Das.  That was declared by the award of tho arbitrators and
the decree which was passed thercon, If Jiwa Ram has™¥en
validly adopted by Gobardhan’s widow, it follows that the title
of tho widow was altogether ousted, and Jiws Rom takes the
whole inheritonce loft by his adoptive fnghier. Further, i6 iy no
Yonger disputed that in March, TO10, when possession way tuken

after Musammat Ruapo and Nand Raw Lad obtiined o decree,
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this possession was delivered both to Jiwa Ram and Masammat
Rupo. It follows, therefore, that Jiwa Ram’s possession conti-
.nued from the 4th of May, 1910, #ill the 20th of April, 1913,
when Nand Ram was restored to possession of that portion of
the property which was found to be wagf.

Such being the state of things, we do noi see why the
liability of Jiwa Ram que this sum of Rs. 1,601-3-0 should be
limited in the manner suggested. FHe is the adopted son of
Gobardhan Das and is the owner of the estate. He represents
the estate in its entirety ; and in this view of the facts we think
that in the present proceedings Jiwa Ram should also be made
liable for the sum of Rs. 1,691-3-0 without any limitation of bis
liability. In other words, Jiwa Ram'’s liability to pay this sum
is not dependent upon any assets which he has taken from

Musammat Rupo, if indeed he has taken any assets from her at
all,

The resulb, therefore, is that the appellant’s case fails. We
dismiss the appeal with costs to respondents. We direct,
however, that the decree be amended so as to make it clear that
the total sum awarded is payable by Jiwa Ram, appellant, to the
respondent Nand Ram,

Appeal dismissod,

DBofore Mr, Justice Piggott and Mr. Justice Stuart. |

MUBARAK PATIMA (Pramneirr) o, MUTAMMAD QULI XHAN
(DepuNDpANT).*
Act (Local) No. 1T of 1901 (4gra Tenancy . Act), secbion 201~—EvidsRcomeaPrg-
sumption—Suit for profits—Alloralion in revenue récords a3 to sxient of
plaintiff's share during the period covered by the swif.

Whore, in a suif for profifs, it is found that there has boon an  alberation in
the reveuno record prior to theinstitution of the suit but made during the
period for which profits are claimed, the duty of tho courb must be to congider
the order by which the alteration was made and to give effeot to the intention
of the gaid ordor.  If, forinstanco, a plaintiff was the recordad proprietor of

~yi-eighit niton share in a makial during the fiest yoat of the period in respect of

# Socond Appeal No; 880 of 1920, from s dacres of iKshirod - Gopal Banerji,
Additional Judga of Bareilly, datod the 10th of April, 1920, confirming a decrea
of Ibrahim Husain, Assistant Collestor, First Class of Bareilly, dated the 17th
of Decemlber, 1919, ‘ T '
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