
: : i92‘l  piauiTiff had allov^ecl ib to be so ld  as nou-aiiGestral. Thia
BHATm'Er' dismisa it acoordingly witK ooatH.
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B efore M r. JvstiCB PigffoU and Mr> Justice WnUJi.

1922 SURAJ PRASAD (Depjsndant) v. M AKHAN L A L  ahd ANoa’HKK (I’f.AiN-
m r u a v y ,  9. in?i?s) and MDSAMMAT K*.M LA D E V I iDiapisNDAHO?.)*

Hindu law-^ Join t B'indu fam ily—M ortijage hy father to pay off prior 'mortgage 
uxec/iiied before the birlih o f his onhi soro—AiUeoeinent debt,— L eya l m css- 
vUy.

Ill 1906, a.Hiudu' wlioliad a-son living, oxecntad a mortgage o f the joint
l.imiiy property foi'Ra. 8,000. Of this tium Rs,J,KiO went bo pay oS a prior 
mortgage on the property exectttad Toy tlio father before hiB son waw horn imd 
Ks. 800 was due to tho prior mortgagee on a promissory note. Tho reinaindor 
was paid in  cash, and it was found that this portion of tho mortgago debt was 
undoixbtadly borrowed for legal necessity. After the death of the father, thft 
mortgagQos sued the eon and other persons interested, or supjiosed to .bo In- 
terestedj in the mortgaged property on their mortgage..

£[6lA that it was not open to tho sou to pload that there was no .legal 
necessity to sux>port ihat part of the mortgage dobt which waa incurred for 
the purpose of paying ofi the prior mortgage. Sa'liii Bam Ghtmdm v, Bhup, 
Sinrjh (1) m &  Bam Sarup V. Bhm-ah Singh (2) discussed. Gkuikm Lai - 
KalZw (Sj roferrod to.

T he facts o f  this ease are fully stated in the judgment of 
' PiGGOTT, J.

MuQshi Narain Prasad J ^hthana, for tho appeHanfc 
Miinshi GulmH Lai and Babu P iari Lai IMmrji, for tha 

: respondents.
: ■ PiGQoTT,.J.;—The so.it out of which this appeal arises wm 

brought to enforce a iTQortgagc-deed of the 7Ui of Jurifj, 1906 . 

/J'he executants were .Reoti Prasar], h.ia step-Kiothor .Miiaaiumat 
Man Kunwar and his brother’s widow Musammat Hiikani Kui> 
war. It is fully established/and has been pruotically admifcted ' 
before us in argument, that the whole of the property atleoted 
hy the mortgage was the. property 'of . Reoti Prasad. The "kdies-' 
coiiceraed were simply living with him as f  smale members o f  ai 
joint undivided Hindu family in the enjoyinent of th<dr right

* Kr. f̂c Appeal No. 242 of from tii dcioroo of Ali AnHati, Swbordinat# " 
•Judge of Aligarh, dated tho l8 ih  of Decemlm\ lB.l8.

(1) (19.17) 1. Ij. E .; 39 AIL; 437. (2, (19J1) I L .  J l ,  43 M l ,  fOS,
, (3> (1910) I L .  R .,83A 11, 2^3,
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of maintenance. It  so happened, however, that their names 
had been shown in the village papers m  respect of fracfcional ‘ 
shares in the property. Qa the case as admitted before as, we 
must take it that fche;̂ e entries bad in fact) been made as a mere 
formaiity out o f coaside ration for tiie feelings of the two widows^ 
and that the property was Reoti Prasad’s. The oonsequencej 
however, was that the raorfcg'agee, before entering i/ito the 
transaction, insisted upon execution of the deed by the two 
widows as well as by Reoti Prasad. On the date o f the institu
tion o f this suit both the widow ladies who joined in executing 
the bond were dead ; so also was Reoti Prasad. The suit was 
broiiglit against Siiraj Praaad, minor son of Reofci Prasad, and 
Ilia mother Miisaratiiat Kaiala Devi, the widow of Reoti Prasad, 
was formally irnploaded as an additional defendant in case any 
qnestioa rai^ht arise as to her rights. In reply to the suit the 
defendant put the plaintiffs to proof of exeoutioa, but this has 
been fully established and is no longer in question in appeal. 
OChe point for determination in appeal is whether tha debt repre- 

';seated by,this bond; was incurred hy>Reoti^:' P  alone or by 
Uooti Prasad and the two widows jo in tly , and whether as a 
matter of law the money paid as oonsideration for this bond was 
taken by Reoti Prasad in whole or in part for family necessity, 
So as t5.'make the transaotioa bind ng upon the minor appellant, 

^The coi\ ‘t belo.v liaviog decide 1 all the queshions raised ia favour 
ol the pi 'ititil'frf, it is the minor Suraj Prasad wbo appeals to this 
Goui'fc. Ih e  first questiioii we havtv bo : consider is vvrhebher ' th e : 
whole, of th:‘.ooLisideration was received by -Reotii Prasad. Ag- 
cording to t)h '’v bond itself a sum o f lis. 3,900. was left : ■with Budh" 
Sea, for payment to a creditor: named Hardeo Bas. The balance 

: o f Rs. 4,100 was paid over in cash / at regisfcratioa, Ifc is in 
evidenGe that it was formally paid to the two ladies. There is 
alirio a gj'oal; deal of ovidoiieo to show that; at about this time 
Kcoli Pmsad wm making a uuaiber o f payments urgently neces-- 
sary on account oC Govo-rnmoaii revenue and to other debts. 
We have already pointed out that the whole of the property 
affected by the mortgage .was Eeoii Prasad’s. C)n thia state o f 
facts, we think the court bolow was abundantly juBfcified, in 
finding that the whole o f  the cioueideratiori, including the sum 
of Rs. 4,100 paid in cash, reaohed the bands of Reoti Prasad
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1922 and that the payment of this oasli to the two widow ladies at the 
time of registration was as much a matter of form and precaution 
as the entry of tlie ladies* names in the village papers and their 
appearance as joint executants of the bond in suit. There 
reitiains the question of necessity for the alienation. (3f
the debt due to Harcleo Das, a sum of Rs. 3,100 was due upon 
a previous mortgage executed in his favour by Reoti Prasad 
alone on the 12th of June, 1901. The remainder was due on a 
promissory note, There is oml evidencOj whieh has been, aceepfc- 
ed by the court beloiy and which, we sea no reason to distrust, 
to prove that I hirdeo Das received payment botli on his mort
gage and in respect of the unsecured debt. This evidouce being 
accepted, the unsecured debt due to Hardeo Das stands beyood 
question as an antecedent debt for the payment of which K.eoti 
Prasad was entitled to hypothecate the joinfc family property 
in his bands, The quesDion of the sum of Hs. 3,100 paid iii 
satisfaction of the mortgage of the 12tli of Juno, 1901, has been 
sfcrenuously argued before sis. We have been referred to the 
decision of their Lordships of the Privy Council in Sahu Ram, 
Ghandm v. Bhup Singh (1), and more particularly to tlie 
manner in which that pionouncement has been interpreted in 
subsequent decisions of this Court, down to-the ca,Be of Ram  
Sarup V . Bhamt Singh (2)« I do not feel it incumbent upon 
me in the present ease to discuss or critioijse the decision of 
another Bench of this Court above referred to. I take the 
liberty of saying only this much that, with all respect to the 
learned Judges concerned, I entertain some suspicion that the 
principles laid down by their Lordships of the Privy Council 
have received a con.siderable extension iit l;ln; hands o f this 
Court iu the case.above referred to. I do tiDi. see why stresa 
should be thrown entirely upon the propositions of law laid down 
by their Lordships iri Aw Ram, Ghcmdra v, Bhup fiiiujh (IV 
at page 447 of the report, to the entire ignorin*;' of tho 
discussed in two pravions pages, 443 .-uid 444, r,he
pioua duty thrown upon tlie sons and gt'iUidsofi.'i to discliarge 
their iather^a de!)ts. Their Lordships expressly noted that in the 
case before them the argument founded upou thî i pious (,)bUgii» 
tion, as such, failed by reason c»f the fact that they wero deftlincr 

(1) (1917) I. L. R.J 89 AIL, 437. (2) (1921) 1. L. H., 43 All,» 703.
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with a case in whicii the father was still ali?e when the suit was 
'brought by which it was sought to bind the righ*-.s of the sons in 
the joint family property. In  a case like the present, in which 
the soa is being sued after the death of the father, it seems 
clearly necessary tliat this question should be taken up and con
sidered and decided { if. it is to be decided againat the creditor) 
on some other ground than that upon which ifc was disposed of 
in tlie case of Sahu B,ain iJJumdra v, Blmp Singh (1). A t the 
same time I am -satisiiod that the case now before us is clearly 
distinguishable from that of v. Bharat Si%gh (3),
so tiiat what I have said above regarding that decision may be 
taken as a personal expression ^f opinion not affecting the result 

.-̂ jf the present appeal. According to tlie plaint Suraj Prasad’s 
age in the month of June, 1918, when this suit was instituted, 
was about 16 years. I f  so, he was born in or about the looath 
of June, 1902, A more reliable piece of avidence as to his age 
is to be found in the guardianahip certificate reproduced at page 
R. 15 of our printed book. According to this certificate Suraj 
Prasad was to attain the age of majority under the Gtiardiana 
and Wards Act (V I I I  of 1890), that is to say, lie -was; to com
plete 21 years o f age, on the 5th of February, 1925. Assuming 
this piece of evidence to be correct, he born iu Feliniary, 
1904' .; in 'any  case, ilie was not in existence when his father 
hypolihecated tlie joint family property in favour of Hardeo 
Das on the 12th o f June, 1001, in consideration for a loan of 
lis. 2,000. I f  the suit were on the bond of Hardeo Das, the 
aj)pellant, Suraj Prasad, would not be entitled to contest the 
necessity for the alienation in. question. On this point it is 
.sufficioUD' to refer to the decision of this Court ■ in'- Vhutktn" Led 
V* Kallih (B). In the year 1901, therefore, Hardeo l>as was not 
dealing with Keoti Prasad as the manager of a jo in t Hindti 
family cousisting of himself and a minor hou, or as.' a  trustee for 
lifco in te r e s ts  of that son. Reoti Prasad wuh a t  that td m e  t h e  

Hole o w n e r  o f the p r o p e r t y  which he h y p o t!iG «a ^ c d  to Hardeo Das 
slong with his covenant to repay the loau. Under thes ;̂ circum- 
.stanecs it weems to mo clear that the question of legal necessity 
for the loan advanced by Hardeo Das cannot be raised in the

(1) (1917) I . L . R ., 39 All., 437. (2', {1921} L  L- R , 43 All., 703.
13) {1D10)I, B ., 33A1K, 3S3.
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1922 presenfc suit and must be assumed against the defendant appellant;. 
Therefore the debt due imder this bond of the I2th of Juries 
1901, was an antecedent debt for the repayment of which Reoti 
Prasad could lawfully charge the joint fiwaiiy property in his 
hands. This disposes of the sum of Es. 3,900, which we hold
was applied to  ̂the satisfaction of the debts due to iisirdeo Das. 
As regards the sum of Es» 4 ,lOOp the court below iias arrived 
at a clear finding regarding the maiiuei* in which this nioae.y 
was actually applied. Tlie decision o f the court below as 
printed in our paper book is disfigured by one or two apparent 
misprints and omits to notice one item of Bs. 100 paid in to the 
Treasury on account oi irrigation dues on the 16th of June, 
1906. Maiving the necessary correction, I find that the pay- 
meats alleged to have been made out of this advancc of 
Ea. 4,100 are the f o l l o w i n g ' 1,000 paid on the 22ud of 
August, 1906, being the laat instalment due upon a bond in 
favoar of one Phul Chand executed on the 16th of Fobru:i.ry, 
1899. It) is proved that Rs. 1,000 were in fact paid to discharge 
this liability, vide the receipt reproduced ou page 11 li. of 
our printed book. There were a number o f payments ofi luxxmub 
of Government dues land revenue and irrigation dues) .'(.ggre- 
gating Rs« 2,082"2“0 and there were . two payments of Bs. 400 
to a creditoi’ namet Nathu Ram and Rs. 600 to a creditoi* 
L’amed Tlmkur Das The whole sinii o f Rs. 4,100 1b thus 
accounted for except a small item of about Es. 18, which appears 
on the face of it less than one would have reasonably expectod 
to see charged in connection with the expenses for tlie ejvefiutioii 
and registration of the bond in suit. Witli regard to those ; 
items the appellant challenges the findings of the court 
below on the question o f fact,, After giving our best con
sideration to the argunaeuts urged upon us, wo think it sufii- 
cieot to say that we feel satisfied that the below waB
right. The payments on account o f tlie G o v e ^ S f l f t i l f c i^ ^  
are proved by unimpeachable evidence, as also is the payoient o f 
Rs. ],.000 to PI'iul Cliaiid. The two pjiymeiil-.s to Ma4;hu hbuo and 
Ihakur Das are proved by such oral evideiine as ojje might 
reasonably ejpect and accept'in a case of this sort. 'With rGgard 
to the payment to Phul Ghand, the same quesiion o f  bs.w is raised

■ already discusscd in connectioa -with the mortgage



in favour of Hardeo Das. The reasons given for deeiding in 1923
fevour o f the creditor apply even more strongly in resp0ĜJ of 
this sum of Es. 1,000 due in respecl; o f a, debt coiitraefced eveti Phasab
earlier than that in favour of Hardeo Das. W e ,hold, there- Makhak

fore, {;hat. the decision o f the court below' was corroet iu law 
and ill fac!; and we dismiss lihis appeal -î îfch costa,

W a ls h ,  J. agree. I  think the jndgmenfc o f  the Snbordi» 
nate Judge is an escelieni) one in every respeefc excepb that 
ib lays itself open to one aniall criticism. W ith regard to the 
1901 transiaction, I am quite satisfied on the evidence that there 
was legal necessity to support ib, sufficient to bind any niinor 
goi'it̂  who were, living at the time. W here uothiag is shown 
adverse to tho character or mode o f  livelihood of a Hindu 
father, I  do not think the courtH ought to  be astute to find 
objections or highly artificial conclusioo,.s as to the absence of 
hjgal neceasii.y iu transactions which took place long ago and 
which are thu-s iaecess:irily difficult) to establish in all fcheir 
details by clear verbal proof in a oonrt of iaw, The history 
of this man’s business dealings laid a sufficient ground^ in ;my 
opinion, for  establishing conclusively the existanee of necessity 
fo r  raising' a loa n  in 1901, in the absence of some definite 
evidenc-3 that the loan was raised for purposes inconsistent with 
his trust as father and matiager of the family. The learned 
Judge has used language which suggests that in his view the 
mere auteeedency o f this debt isi 1901 was aufficient to support 
it. I do not think he ineaiit that. I think if  he had asked 
himself tho question whether there was legal nocessity, he would 
have anawored it in the affirmative. , xVnd it is not correct to 
say tliat mere antecedency is sufBeient to support a charge made 
by a father upon fam ily property for a debt. The learned 
Judge also found that the proof of the cash which was required at 
the time o f the loan for family purposes and of the , cash which 
was iictually expended , nearly amounted to  the m on ey  borrow ed . ;
I t  appears from what my brofcher has pointed out that the 
actual proof : amounted to even more thau what the learned 
J u d ge himself thought, butj as far la m , eonoemed, I should ' 
not have held tihat failure on the part o f tho plaintiff to prove 
every pie raised and exp.eiiAec! fa constituted & ,
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sufficient ground in law for interfering with the transaction ovea 
pro tanto. In all sucjh transactions there miislj necessarily 
be some margin for what, one may call incidental expenses, and 
to my raiiid. the task imposed on a creditor of proving in a 
transaction at least twelve years old, and in thia case going 
back seventeen years, in a sum so considerable as Rs. 8,000, 
the intended and actual destination of each rupee, is, humanly 
speaking, an impossible one, and for court,s of justice in India to 
impose that duty upon a plaintiff as a matter of principle and, 
so to speak, to punish the creditor to the ex(.ent of every pie 
which he does nofc prove up to the hiltj, is to invite the ereiiitor 
to commit and suborn perjury in the trial courts. The failure 
to prove a «mall margin in a hirge sum like Rs, 8,000 is amply 
covered by the old maxim de m in im is non curat lex. I agreo 
with the order proposed.

d isni issod.

1922
Mbrttaryylô

Before Mr> Justice Muhammad Bafiq and Mt\ Jmtica Lindsay, 
BALDEO PRABAD (P lm n t if f )  u. BINDESHRI PRASAD (X̂ n̂i'iowDANT)*

S iftd u  laic«—-LiaMUtij o f son fo r  fathei'^s debt ■■.De'bli contracMd wliMe the- fM hgr  
'//'0.S a ivard under t]ia C ourt o f TFords— Son nat liable- 

A Hindu, wbilsli a ward of the Courfc of Wai-ds, and boin'g, under tJio . Iftw 
then in force, incompstent to enter into any conti'ticii whicli miglU; involve 
him in pecnniary liabiljty, executed two promisRory notes. At'kir the faUtar’t: 
death his son executed a bond in favour of tho croclifcor for tho amount covorci'l 
%  the pi'omissory iioiies.
: Reid on suit by tho .creditor that tho son was not under a pious duty to pay
the debts of the father contracted in the above Giri.aimst:M)cu;:; tliat i-lia 
bond was not enforceable againi5t him. R a jm a lS M h  v. Gonrt o f  lF<«vi!a(l) 
diatinguished.

T h e  facts o f this ease sufficiently appear frdrn the ju d g 
ment o f the Court,

D r , 6 V f t ,  for the appellant.
Mi . B.E. 0-^Gonor, Mr. R, M'llGinmon, Munslii N am in  

and Munshi Savlmr Balmdur Johri, for the respondent.
M u h a m m a d  ilA riQ  and L in ,ijsat, JJ. : -* ,i t  appeiirs 

Ganesh fPrasad was m ider t.he C ourt o f W ards fur seveK ii yt-aj’fi 
up to the tim e o f  hia death  in May, 1914. On llu; 7th 01

* First Appeal No. 28dof 1919, from ii doeroo of J o iu ir o ..N-dfr'ciuilulhS;'
Additional Subordinate Judge of Eanda, dated tho Slfst of May, lltl'J 

(1) (1018) 4C Indian Oasesj OTd.


