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et THE INDIAN LAW REPORTS, [vor.sriv,
ghe plantiff had alloned it to be sold as non-nucestral. This
appeal fails aud we dismiss it accordingly with costs.

Appenl dismissed,

Before Mr. Justice Piggott and M. dustice Walsh
SURAJ PRASAD (Dermypant) o MAKHAN DAL snp anownin (Inaiy-
wipps) AND MUSAMMAT KAMLA DUEVI (DirexpaNT.)®
Hindw lnw-- Joint Findu family—Mortyage by futher to pay off prior moriguge
oxeculed befors the birth of his only son—~dAnteralent debi—Logal neces-

&85,

In 1906, o Hindu who had o son living, executed amortgage of the joint
taraily property for Rs. 8,000, - Of this yum Rs. 8,100 went to pay off w prior
mortgage on the property executed hy the father before his son was born und
Ts. 800 was due to the prior mortgages on a promissory note. Thoe remainder
was paid in cash, and it was found that fhis portion of the mortguge debt was
undoubtediy borrowed for legal necessity. After the death of tho father, the
mortgagees sued the son und otber persons interested, or supposed to bn in-
terested, in the mortgaged property on their mortgage. .

Held that it was not opeu bo the son to pload thabt there was no legal
nevessity to support that part of the mortgage debt which wau incurred for
the purpose of paying off the prior morfgage. Nahw Lam Chandra v, Bhuy
Singhk (1) and Bom Sarup v. Bharat Singh (2) discussed. Chatbon Lal v.
Kallu (8) roferred to.

THE facts of this case are fully stated in the judgment of
P16GoTT, J. ‘

Munshi Narain Prasad Ashthanae, for the appellant.

Munshi Gulzari Lal and Babu Piari Lol Bunerys, for the
respondents.

Picaotrr, J.~The suit out of which this appeal urises was
brought to enforce a mortgngue-deed of the 7th of Jume, 1906,
The exzecutants were Reotd Prasad, his step-wother Musanmmat
Man Kunwar and his brother’s widow Musammmat Hukam Kupe
war. It is fully established, and has been pructically admitted
before us in argument, that the whole of the property affected
by the mortgage was the property of leoti Prasad. The-ladies

coucerned were simply living with him as fomale members of o
joint undivided Hindu famllym the vn]uymmh of their right

* Bivst Appeal No. 242 of 1*'1‘) from o dacree of Al Aumutv ﬁ\tburme
Judge of Aligarh, dated the 13th of Decewher, 1518
(1) (1947) 1. Lo R., 89 AlL, 437, (G, (1940) L Lo R, 43 AL, 708,
(3) (1910) 1. L. R., 83 AL, 249,
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of maintenance. It so happencd, however, that their names
had been shown in the village papers in respect of fractional
shares in the property. On the case as admitted before ns, we
mush take 1t that these entries had in facy been made as 3 mere
formality out of consideration for the feelings of the two widows,
and that the property was Reoti Prasad’s. The consequence,
however, was that the mortgagee, before entering into the
transaction, insisbed upon execution of the deed by the tweo
widows as well as by Reoti Prasad. Oun the date of the institus
tion of this suit both the widow ladies who joined in executing
the bond were dead ;so also was Reotl Prasad. The suit was
brought aguinst Suraj Prasad, - minor son of Reoti Prasad, and
his mother Musaamat Kamla Devi, the widow of Reoti Prasad,
was formally imploaded as an additional defendant in case any
guestion might arise as to her rights. In reply to the suit the
defendant pus the plaintiffs to proof of execution, but this has
been fully established and is no longer in question in appeal.
The point for determination in appeal is whether the debt repre-

sented by this bond was incurved by Reoti Prasad alome or by
Reoti Prasad and the two widows jointly, and whether as a

matter of law the money paid as consideration for this hond was
taken by Reoti Prasad in whole or in part for family necessity,
50 as .  make the transaction bind ng upon the minor appellant.
~The eoun 't belov having deside 1 all the questions raised in favour
of the pl sintitFs, it is the minor Suraj Prasad who appeals to this

Court. Lhe first question we have o consider is whether the

whole of th »consideration was received by Reoti Prasad. Ac-
cording to th»bond itself a sum of Rs. 3,900 was lefi  with Budh
Sen for payment to u creditor named Haideo Das.  The balance
of Re. 4,100 was paid over in cash at registration. It is in
evidonee that it was formally paid to the two ladies. There is

‘also a groas deal of evidence to show that ab aboub this time
coti Prasad was making a number of payments urgently neces-..

sary on sccount of Govornment revenue and to-mevt obher debts,

We have alrmdy polnbad oub that the whole of the prop' by
aﬁ’wtad by the mortgage was Reoli Prasad’s. On  this state of
yfanbs ‘we. think the court below was abundantly justified in

finding that the whole of the consideration, including the sum
",_(';,100 pa.ld in -oash, reached the bands of Reoti Prasad
30
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and that the payment of this cash to the two widow ladies at the
time of registration was as much » matter of form and precaution
as the entry of the ladies” names in the village papers and their
appearance ns joint executants of the Dbond in suit. There
remaing the question of legal necessity for the alienation. Of
the debt due to Hardeo Das, a sum of Rs. 3,100 was due upon
a previous mortgage execited in his favour by Reotl Prasad
alone on the 12th of June, 1901. The remainder was duo oun a
promissory note. There 1s oral evidence, which has been accept-
ed by the court below and which we sea no reason to distrust,
to prove thab llardeo Das received payment both on his mort.
gage and in respect of the unsecured debt. This evidonce being
accepted, the unsecured debs due to Hardeo Das stands beyond
question as an antecedent debt for the payment of which Reoti
Prasad was entitled to hypothecate the joint family property
in his hands, The question of the sum of Bs. 3,100 paid in
satisfaction of the mortgage of the 12th of Juue, 1901, has been
strepuously argued befere us, We have been referred to the
decision of their Lordships of the Privy Council in Sahw Ram,
Chandra v. Bhup Singh (1), and more particularly to the
manner in which that pronouncement has been interpreted in
subsequent decisions of this Court; down to- the case of Ram
Sarup v. Bharat Singh (2), I donot feel it incumbent wupon
me in the present case to discuss or criticize the decision of
another Bench of this Court above referred to. I take the
liberty of saying only this much that, with all respect to the
lesrned Judges concerned, I entertain some suspicion that the
privciples laid down by their Lordships of the Privy Council
have received a counsiderable extension st the hands of this
Court in the case above referred to. I do not see why strewy
should be thrown entirely upon the propositions of law laid dewn
by their Lordships in Suhu Ram Chandra v, Bhup Singh (1)
at page 447 of the report, to the eutire ignoring of the guestivs-
discussed in two previous pages, 448 and b, regarding  the
pious duty thrown upon the sous und grandsons (o discharge
thelr father’s debts. Their Lordships expressly noted that in phe
case before them the ar gument founded upon this pious oblign-
tion, as such, failed by reason of the fact that they wero (iealix.xg
(1) (1917) I. L. R., 89 AlL, 497, (2 (1921) L L. R., 43 Al,, 708,
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with a case in which the father was still alive when the suit was
“brought by which it was sought to bind the vights of the sons in
the joint family property. In a case like the present, in which
the son is being sued atver the death of the father, it seems
slearly necessary that this qnestion shonld be taken up and con-
sidered and decided (if it is Lo be decided against the creditor)
on gome other (‘fround than that upon which it was disposed of
m the case of Sahu Ram Chandra v. Bhup Singh (1). At the
same time I aw satisfied that the case now before us is clearly
distinguishable from that of Rum Serup v. Bharat Siagh (2),
so that what L have said above regarding that decision may be
tuken as a personal expression of opinion not affecting the result
-4t 1he present appeal.  According 1o the plaint Suraj Prasad’s
age inthe month of June, 1918, when this sult was instituted,
was about 16 years.  If so, ke wasborn in or aboub the month
of Juue, 1902, A more reliable piece of evidence as to his age
Is to be found in the guardianship certificate reproduced at page
R. 15 of our printed book, According to this certificate Sura}
Prasad was to atfain the age of 111:1.jm‘ity under the Guardians
and Wards Act (VIIT of 1890), that is to say, he was to com-
plete 21 years ol age, on the 5th of February, 1925, Assuming
this plece of evidence to be orrect, he was born in February,
1904 ; in’ any case, the was not in existence when his father
hypothecated the joint family  property in favour of Ilardeo
Das on the 12¢h of June, 1001, in considerasion for a loan of
Izs, 2,000, If the suit were on the bond of Hardeo Das, the

appellant, Suraj Prasad, would not be entitled to contest the
necessity for the alienation m question. On this point 1% iy
sufficiens to refer to the decision of this Court in Chutéen Lul
ve Wallw (3) In the year 1001, therefore, Hardeo Das  was not
dealing with Reoti Prasad as the manager of a joint Hindu
family cousisting of himsell and & winor sou, or as a trustee for
"o intevests of that som.  Reoti Prasad was at that time the
sole owner of the property which he hypotheeated to Hardeo Das
along with his covenant to repay the loau. - Under thesc circume
stances il secws $o me clear thut the question of legal necessity
for the loan advanced by Harduo Das cannot be raised in the

) (191’7)1 L. R., 89 All, 487, (21 (1921} I, L. R, 43 All;, T03.
R @) (1910)1 [1. R, 88 All., 283,
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- as has been already discusced in connection with the worbgage
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present suit and must be assumed against the defendant appellant.
Therefore the debt due under this bond of the 12th of June,
1901, was an antecedent dels for the repayment of which Reotd
Prasad could lawlully charge the joint family property in his
honds. This disposes of the sum of Rs. 3,900, which wu hoid
was applied to the satisfaction of the debts duc to Hardeo Dus,
As rogards the sum of Rs, 4,100, the court below has arrived
at a clear finding regarding the wmanner in which this monoy
was actually applied. The deeision of the court below as
printed in our paper book is disfigured by one or two apparenb
misprints and omits to notice one item of Rs. 100 pald into the
Treasuryon account of irrigation dues on the 16th of June,
1908. Making the necessary corrvection, I find that the pay-
ments alleged to have been made out of this advance of
Bs. 4,100 are the following :—Rs. 1,000 paid on the 22Znd of
August, 1906, being the last instnlment due upon a bond in
favour of one Phul Chand executed on the 16th of February,
1899, Iuis proved that Rs, 1,000 were in fact paid to discharge
this liability, wide the receipt reproduced on page 11 R. of
our printed book. There were u number of payments on account
of Glovernment dues land revenne and irvigation ducs) agyres
gating Rs, 2,082-2-0 and there were two payments of Rs. 400
to a creditor namet Nathu Ram and Re. GOG to o crediter
ramed Thakur Das The whole snm of Rs. 4,100 is thus
accounted for except a small item of about s 18, which appenrs
on the face of it less than one would have reasonably expectoed
to sce charged in connection with the expenses for the exveution
aud registration of the bond in suit. With regard 1o these
items the appellant challenges the findings of the court
below on the question of fast. After giving our hosb cons
sideration to the arguments urged upon us, we Ghink it suffi
clent to say that we feel satisfied that the gourh below was
right.  The payments on account of the Governin T g

are proved by unimpeachable cvidenee, as also is the payment of
. 1,000 10 Phul Chand.  The two paymoents to Natho Bam and
Thakur Das are proved by such oral evidence as one might
reasonably expech and accept in a case of this sors.  Wigh rc-z;_’g;.rd
te the payment to Phul Chand, the same question of luw is 1':iised

He
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in favour of Hardeo Das. The reasous given for deciding in
favour of the creditor apply even more strongly in respect of
this sum of Es. 1,000 due in respest of o debt contracted even
carlier than that n favour of Hardeo Das. We hold, there-
fore, that the decision of the court below was correet in law
and in fach and we dismiss this appeal with costs,

Warsm, J.:—I agree. Ithink the judgment of the Suhordi-
nate Judge isan ovcellent one in every respect except that
it lays itseli open to one smali eriticism. With rvegard to the
1901 transaction, I am guite satisfied on the evidence that bthere
wos legal necessity to support ib, sufficient to biud any minor
gons who were living ab the time. Where wobhing is shown
adverse to the character or mode of livelihood of a Hindu
father, I do not think the courts ought o be astuge to find
objections or highly artificial conclusions as to the absence of
Jogal necessity in transactions which took place long ago and
which are thus necessarily difficult to establish in all their
details by elear verbal proof in o courh of law, The history
of this man’s business dealings laid a sufficient ground, in my
opinion, for vstablishing conelusively the existonece of necessity
for raising a loan in 1901, in the absence of some definite
evidence thab the loan was raisad forj)urpose:n incousistent with
his (rust as father and manager of the family. The learned
Judge hug used language which suggesis that in his view the
mere antecedency of this debt in 1901 was sufficient to support
it. I do not think he meant that, I think if he had asked
bimself the question whether there was legal neeessity, he would
have answered 16 in the affivmative. And it is not correet fo
say that mere antecedency is sufficient to support a charge made
by a father upon family property for a debt. The learued
Judge alio found that the proof of the cash which was required ab
bhe time of the loan for family purposes and of the cash whiech
wag nctually expended, nearly amounted to the money horrowed.
1t :qf)pén,rs from what my brother has pointed out that the
avtual proof amounted to even more than what the learned
Judge himself thought, but, ag far as T am concerned; I should
not have held that failure on the part of the plaintiff to prove
every pie raised and expended for family neecessity constituted =
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sufficient gronnd inlaw for interfering with the i ransaction oven
pro tanto. In all such transactions there must neeessarily
be some rargin for what one may call incidental expenses, and
to my mind, the task imposed on a creditor of proviug in a
trapsaction st least twelve years old, and in this case going
back seventeen years, in a sum so considerable as Rs. 8,000,
the intended and actual destination of each rupee, is, humanly
speaking, an impossible one, and for courts of justice in India to
impose that duty upon a plaindiff as a mattor of principle and,
so fo speak, to punish the ereditor to the extent of every pic
which he does not prove up to the hilt, is to invite the craditor
to commit and suborn perjury in the tvial courts., The fuilure
to prove a <mall margin in a large sum like Rs. 8,000 is amply
covered by the old maxim de minimis non cwrat lrx. 1 agrea
with the order proposed.

Appeal dismissed.

Befors Mr. Justice Muhammad Rafiq and My, Justics Lind
BALDEO PRABAD (PoarNgipr) », BINDRSHRI TRASAD (DuruNpaNT)®
Hindu law-—Liability of son for father's debl - Dobi conbractod wiits thw fathor
wos ¢ seerd under the Cowrt of Wards—Son nob Licdie.

A Hindu, whilsh o ward of the Court of Wards, and boing, under {he lnw
thop in force, incompetent to enter into any conbract which miglt involve
bim in pecnniary liability, excented two promissory notes. Afber the fathor's
death hig son exécnbed a hond in favour of tho eroditor for the amonnt enyered
by the promissory notes.

Held  on suit by the oredisor that the son wits not under o pions duly (o puy
the debts of the father cemtracted in the above cirumstances and that the
bond was nol enforceable agninst him. [Lajmwal Shak v. Conrt of Wards (1)
digtinguished.

Taw facts of this case suffeiently appear from the judg-
ment of the Court,

gLl

D" Surendra Nuth Sen, for the appellant,

Mr. BL 0. Conor, Mr. B, Malcosnson, Munshi Badri Norain
and Munshi Sarkar Bahadur Johri, for the respondent.

Mumammap Kav1q and Lawpsay, 3J. r=16 appears that. oue.
Ganesh fPrasad was uwnder the Court of Wards for sevoral Years
ap to the time of his death in M ay, 1814, On the Tth of

* First Appeal No. 284 of 1919, hom & deeres ol Joy unho"f»mh Lh.mdlm,

Additional Subordinate Judge of Banda, dated the 31st of May, 1919
(1) {1918) 40 Indiun Cases, 974



