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neither Ira,imftvrable nor heritable. So when Nanhe Singh diet!,* 
the rights of occiipaBcy came to an eni;L His widow N^imkai, 
being permitted to continue cnltivatiou of the holding afkvr her 
hiiaband’s death, acquired inber own right after twelve years the 
right of an ocGupancy tenant. Now that she is dea,d, the cjiieBtion 
is h('w is suGcessioa to her g’ ernt'd ? It  is eleaxly goveriiod by 
the proviriioQS of section 22 of fche present Tenancy Act (Loeiil 
Aefc .No II  of 1901 )s and the plaintiffs caunot elaira the right to 
succeed her, as they did not (whatever be their title in other 
respects) share in the cultivation of the holding at tho r.ime of 
her death.

B y THE CoDM .— The order o f the Court is that the appeal is 
allowed and the decrees o f the Gourta below are modified, 
claim o f the plaintiffs to the occupancy hohiing only being 
dismiBsed. Costs are to be in proportion to faihire and suceesH.

A 'p 'pm l a llo w ed .

1922 
I<<iiiruary, 6.

B&fore Mr, JusticB and Mr, Justica Walsh.

BEATBLB OSXTNNI LAL (P.t,AiNiOTP) f?. OHAKARPAN am» othkiis

Gh^isral rules for tinhordmat&lGivil fJouHs  ̂ Ghaptsr V, i-uU
of dacres—Saii} of p'oiisrty by Civil (JoitH as nO)i-mceiiriil'~~-B‘iiMo^wni 
[Suit to set aside saU on 6]ie tka ijrojje'i'iy sold loas iti faoi ancBStral. :
Wiiere immo'va'blQ proportj? is soW by a Gml Court as non-iuiciOHi'Tiil, iilio  ̂

iudgmon-t.debliov* liaving kaow]edgo o f tlie sale, and opportmntyj if h o  iiflviHed, 
to raise tho questiria of the of the iiroportj'iix o^cHnitiou, he ciuiuot
thersaftOE sue to set aside the eala upon tliQ groiinfl tlutt tiio ijroporty w«h iti 
fact, ancestral and should ,uofc havo bean sold by the Civil Court. Baharl SinyX 
V. iiuleoi. Singh (1) and Balip Narmn Singh v. ParmaoH IHhi (2] follovvtid.

The facts of this cast; sul'ticiently appear from the judgiooiit 
of the Court.

Dr. Suren ira Nath Ben, for the a,ppollunt,
Muaslii Bakslmari Prasad, for the respondcjits.
PIGGOTT and W alsh, JJ, : -T h e  object of’ the' K ttilrfm i^  

which I his appeal arises was to "set aside tin auction sale, lield 
on the 20tli of July, 1915, of property behmging to the plaintiff. 
The defendants impleaded were the uuction-pwrehasor and the

 ̂First Appoal No. 299 of 11)19, from ;i tioorea of RV«iiunanv' Pms-u 
Subordinate JudgQ of Miiiupiu-i, dated the lllth of May, 11) 1;). ' ^

(1) (1905) I. L, E.,,28 A11.V278. (‘2)' (194)) X. I'.. R,, 4 'iA ll., 5 «.



decree-holders at whose instance the property was sold. The 192‘2 
■plaintiff came into eoiirfc with serious allegations of fraud ' 
against the defendants. We must not be nudoretood to hold 
that on the allegations made the soit was not maintainable.
As a rnatter of fact, however, there waa no evidence worth dis
cussing of any fraud on the part of the defendants. On the 
contrary^ it was clear that the, plaiEtifi had knowledge of the 
execution proeeediii^s and an opporMiniliy of being heard in the 
execution court. Practically all that 'ivas really oontended iu 
the court below was that the property in suit, being in fact 
ancestral property, had been wrongly .sokl as non-aacestral. In 
the first place, the plaintiff felled to satisfy, the eourt below on 
the question of fact as to the naiures whether ancestral or non- 
ancestral, of the propetty- '.riie oral evidenc<s on -wliich he 
relieB we could not treat as sufficient in faee of the contra,ry 
finding of the eonrt helow. The point really argiieii before 
m  has been that the trial court ought to have admitted 
additional documentary CTideiice on this point, iind the c!videnee 
,i&:: tendered .'before : .us for; adfflission to-day,; We: tibi&fc -that no' 
good'case is :TOade out for : the admission of’ /fresb'ev'ideaee'in face 
o f the reasons given by the trial eourt ia its judgment. In any 
case, however,, the qucvStion sought to be raised could notintlu- 
eace the decision of the suit. It is quite clear that in the 
execution, coiart the property in question was treated as non- 
aneestral to the knowlBdge of the present plaintiff, then judgment- 
debtor. It was in facb described by him as non^aiiceytral in a 
writteii pleading which he entered before the execution court).
The court was therefore within its jurisdiotion in putting up for 

'Bale property which, on , the admisaion o f  the parties concerne.d 
before it, was rightly described as non.-anGestraI, :I f  that des
cription was in fact) a mistaken desi'ription, the plaintiff is to 
blame, and there is no proof on this record that he has really 

“htiiffered substantial injury. Ou the principles laid down by this 
Court in the case of Behari Singh v. Muhat Singh  (1), and 
r<3cently re-afHrmed in the- case of Dalip Narwin Singh v, 
Parm aoti Bibi (2), this S5uil- could not succeed, even if  by the 
admission o f further evidenoo the plaintiff was to secure a 
•finding that the property in suit was after all ancestral, although 

( 1 ) aSOC) 1. L. K„ 28 All., 278. (2) (X930) I. L. B „  42 All., 58-
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: : i92‘l  piauiTiff had allov^ecl ib to be so ld  as nou-aiiGestral. Thia
BHATm'Er' dismisa it acoordingly witK ooatH.

OhotniLai, A ffea l dismime,(L
G h a k a k p a e i .

OvS2 THE m W A N  LAW HEPOBTS, [VO L.XLIV.

B efore M r. JvstiCB PigffoU and Mr> Justice WnUJi.

1922 SURAJ PRASAD (Depjsndant) v. M AKHAN L A L  ahd ANoa’HKK (I’f.AiN-
m r u a v y ,  9. in?i?s) and MDSAMMAT K*.M LA D E V I iDiapisNDAHO?.)*

Hindu law-^ Join t B'indu fam ily—M ortijage hy father to pay off prior 'mortgage 
uxec/iiied before the birlih o f his onhi soro—AiUeoeinent debt,— L eya l m css- 
vUy.

Ill 1906, a.Hiudu' wlioliad a-son living, oxecntad a mortgage o f the joint
l.imiiy property foi'Ra. 8,000. Of this tium Rs,J,KiO went bo pay oS a prior 
mortgage on the property exectttad Toy tlio father before hiB son waw horn imd 
Ks. 800 was due to tho prior mortgagee on a promissory note. Tho reinaindor 
was paid in  cash, and it was found that this portion of tho mortgago debt was 
undoixbtadly borrowed for legal necessity. After the death of the father, thft 
mortgagQos sued the eon and other persons interested, or supjiosed to .bo In- 
terestedj in the mortgaged property on their mortgage..

£[6lA that it was not open to tho sou to pload that there was no .legal 
necessity to sux>port ihat part of the mortgage dobt which waa incurred for 
the purpose of paying ofi the prior mortgage. Sa'liii Bam Ghtmdm v, Bhup, 
Sinrjh (1) m &  Bam Sarup V. Bhm-ah Singh (2) discussed. Gkuikm Lai - 
KalZw (Sj roferrod to.

T he facts o f  this ease are fully stated in the judgment of 
' PiGGOTT, J.

MuQshi Narain Prasad J ^hthana, for tho appeHanfc 
Miinshi GulmH Lai and Babu P iari Lai IMmrji, for tha 

: respondents.
: ■ PiGQoTT,.J.;—The so.it out of which this appeal arises wm 

brought to enforce a iTQortgagc-deed of the 7Ui of Jurifj, 1906 . 

/J'he executants were .Reoti Prasar], h.ia step-Kiothor .Miiaaiumat 
Man Kunwar and his brother’s widow Musammat Hiikani Kui> 
war. It is fully established/and has been pruotically admifcted ' 
before us in argument, that the whole of the property atleoted 
hy the mortgage was the. property 'of . Reoti Prasad. The "kdies-' 
coiiceraed were simply living with him as f  smale members o f  ai 
joint undivided Hindu family in the enjoyinent of th<dr right

* Kr. f̂c Appeal No. 242 of from tii dcioroo of Ali AnHati, Swbordinat# " 
•Judge of Aligarh, dated tho l8 ih  of Decemlm\ lB.l8.

(1) (19.17) 1. Ij. E .; 39 AIL; 437. (2, (19J1) I L .  J l ,  43 M l ,  fOS,
, (3> (1910) I L .  R .,83A 11, 2^3,


