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Eam SiKClH,

1922 d eb ts  is one thing-, a n d  th e  v a l id it y  o f  a  m o r tg a g e  o v e r  th e  jo in t  

esta te  is q u ite  a n o th e r  th in g
In  th e  presen t ca se  th e  d o o tr in e  is in v o k e d  a g a in s t  g ra n d s o n s  

and in  the l i fe -t im e  o f  sons. N o t h in g  m ore  n eed  be sa id . T h e  

in v o ca tio n  o f  the d o c tr in e  e n t ir e ly  fa ils .
T h e ir  L ord sh ip s  w ill h u m b ly  a<lvjse H is  M a je s ty  th a t th e  

a p p e a l sh ou ld  b e  re fu s e d  w ith  cosfcs.

S o lic ito rs  fo r  th e a p p e lla n ts  : B a r r o w , K o g e r s  and N e v i l l .  

S o lic ito r  fo r  th e  re sp o n d e n ts  ; H . S . L ,  P o la h

APPELLATE CIVIL,

192 
Bsjmary, 1. dejors Mr Justice Galiul Prasad and Mr. Ju»tico Stuart,

MAKPAIj SINGH (D e m h d ih t) v - RA.JA PAETAB SINGH AKr> AHOTHKa
(PlilINTIH'B'a).*

Act {L ooa l) No. I I  of 1901 {Agra Tenancy Ad)^ secti@n M —Oeaufancy ricjhk^ 
cr&atsd undsr Aet No. X  &f IQ^^—Tenani mccee led by widoto in  1868— , 
Widow’s d&ath aft&r of A d  No. I I  of l^Ql—Succsssion.
The lioldsi.'of an oaoupanoy tonanoy died about the year 186S. After his 

dsatb^ his widow took possession of the holding and remained in possession 
until 1393, -when slia made a gift of it. The widow died ■ in 1915, and t ie  
i'0Veraion®cB tien  sued the donees to raooves posfCssion.

S b12 tlia^tlie widow did not succeed to a herifcable estate, but acqnircd by 
vii'ine of possession an estate in herself. Succession to thiB estato was 
governed by the present Agra lem n oy  Aot of 1901, and the plaintiffs, not being 
shateTs in’* the culfeivaMon at the date of the death of tlie m dow, -woro not ; 

:,,8niiitlQd;to'Buccaed^,,,,,
'I'h i  faofcs o f  th is oase a re  fu l ly  set fo r th  in  th e  jt td g m e n t  o f  

G oivU b P e a Sa i ), J.

B ab ir i-^ w n  the

: M u nsb i t'T itlsan
G o k u l  P r a s a d , , L : —T h is  a p p ea l arise.s o u t  o f  a  sriit f o r  

possessiaii o f  a ce rta in  c u lt iv a to r y  h o ld in g . T h e  ph iin tiffa  oam © 

to co u rt on  the a lie g a t io n s  th at on e  N an h e S in g h , w ho ow ae<l a  

la r g e  area  o f  occu p a n cy  h o ld in g  and  fixed r a te  h o ld n ig , d ie d  a b o iit  

lS 6 Sj th a t a fte r  h im  his w id o w  M iisa m m a t .N'isnkai e n te re d  inf*0 ‘ 

possession  o f  the o ccu p a n cy  h o ld in g ' as a life " ',onrii.it w ith  liiin'l't::fi 
riglifcf on ly , that she m a d e  a g i f t  o f  the sa id  p r o p e r ty  to  M finpa l

* Second -Appeal No. tiOO of 1920, from a deorofl Of B. .j. Dwlal, BiHti'iet”  
Judge of Allahabad, datei! tho gih, of February, I'JgOj eonJirraing a duoj-ftij of 
Abdul Haiim, Subordinato Judgo of Mir!za.pui’9 datod Iho 10 th of Augaat, lo ig .



Singbj clefendant, and his wife, iii tlio year 1893, that she being 1929
only a !ife-tenanfc had no right; to make the gift, that the gift 

;^as, therefore, invalid, that she died in the year 1915 and that S.TNri.H
thweiipon they, the plaintiffs, now sued as her nexb reversioners R,A.jA
for pOBSGSsion which was postponed till her death. The origiaa] giKerr
teiivunfc Nrt,nhe Singh having died before the Tenancy Act o f 1873 
was passed, the qneetiou is, was there a succession to his holding 
at the time of hisj death and, if  bo, to -whom ? W e have not been 
able to find any provision of law regulating the devolution of 
succession to an occupancy tenancy at that time. The right of an 
occupancy tenant was? first created by Act X  o f 1859. Section @ 
of that Act runs asi follows Every ryot, vrho has cultivated 
or held land for a period of twelve years, has a right o f occupancy 
in the land so cultivated or held by him, whether it be held 
jjiKler poitah or not, so long as he pays the rent payable on 
accoimt of the sam e; but this rule does not apply to khomar 
neejjote, or seer land belonging to the proprietor of the estate 
or temire and lot by him on lease for a term or year by year, 
nor (ag respecfes the actual cultivator) to lands sub-let for a 
term or year by year by a ryot having a right o f ocoupaneyv Th© 
holding of the father, or other person from 'whom a ryot inherits,:
:slia.ll be deemed to be tlie holding of tlie ryot within the meaning 
o f this section.”

la  the case of Ajoodhya PtirshAXi v. M'ih8Sfi'nvid Tmmn Bandi 
(l)s a Full Bench of the Calcutta High Court held that 

fiucii aright Avas not transferable, and Sir Barnes PeiICOck stated 
ill hi.̂  judgment Speaking for myself, I am not at ail &ure 
that a right of o;j';!iipaacy gained under soction 0, Act X of 1859,

: is.:necessarily heritable.” ,,
■ In N m endm : N am ym i Boy Clhowclhy r . Ishm i GJi'mdm Sen 

:{2) a Full Bivnoh of the Calcutta Higli Court decided that, such, a 
'right was .not transferable.

In Dotmi I PerHhad \\ B(X)t'hihT Ferahmi  ̂ t.his
Court lield that the ordinary ilitidu law did not of necessity 
apply to tho suceosaion of an occupani y holding, and appeared to 
lay down a principle that in cei'tiiin eircoinstancea a co-culbiva- 
tiOT, closely related to the ot-.cupancy (.en£iQt,suohasa.son eb eetem^

(1) aSGI) 7 w. H.i G, R., 028, (2) (l87d) 18 B, L- 274.
(3) N .-W . P ., H, 0. Eep., (l8Cd], !?• 188.

VOL. XLIV.] ALLAHABAD SERIES 3 7 7  '



1922 might succeed to the holding. At page 18 s they are reported to
is assiiraer] in the iuda;meiit appealed from,:

MANPAIj e ! •
; SiN(-H that upon the death o f  a ryot haying a right or 06>‘iipaacy, hiB

Raja heirs, however reraofce, may claim fco succeed to his holding as
lim r^ their inheritauce. No anbhority is cited, ux'^ept thar, the Hindu

■law of inheribance ia referred to, and the dofondiiiita being found 
to b^'heirs by Hiuill law are deolared entitled to t&. right of 
occupancy liy inheritiance. O0 the death of tv ryot having a right 
o f occupanoy his son or other imraediafco heir residing with him 
in the village usually succeeds. Remote heirs resiling elsewhere 
and coming to the village after an inl,erval have uot been allo\¥ed 
to take possession of his holding as a part of their iuheritanee. 
In the case, the gr,uidson of the ryot (his daughter’s son) -who, 
it is stated, would presumably inherit his own father’s culti?);i- 
tion, was not allowed to succeed to the holding of his grandfithoi:.^ 
It may be inferred thab he resided with his father elsewhere th ui 
in the deceased ryot’a village.”

In a subsequent deoiaion. X'lusumat Pern Koeer v Upper 
Bales Singh (I}, the same Court held that it was not correct to 
say that the ordinary Hindu law «voald apply. The learnud 
Judges ill their judgment had referred to paragraph 12S of th^
‘ Dire«tions to Ststtleiaent Officers^ Those observatioua referred 
to tenants at fixed rates and not to.tenants in general.

However, leaving this matter aside, it is quite clestr ihat we 
cannot in the face of these authorities come to the concluaion that 
the right of an occupancy tenant devolved aecording to the 
ordinary rule of succession of Hindu law aa in the ease of o ther 
estate. :Until  ̂ of Act X V III of 1873 tliere was no
rule of succesision provided for occupancy holdings. They wore 
appareutly governed by cusbom, which varied in different villigufi, 
No custom is found here,

Under these ciroumstaoces there are two waya of looking at 
fhe case. The point, in short, is; what was the nature of the righty 
which Musammat Ifankai obtained by virtue of taking pos3eH>iioii' 
of the oceupaney tenancy? After thv3 dr'ath of fior 
she Gontinued in undisturbed posse:^siou thereof up lio tho time of 
her death. If she was in possession, as aUoged by tho pK'Uut-iffis, 
by inheritance, the defendants could uequiro no rights from htr 

(I) N-W: P., a . 0. Rap., (1870), p. 80.
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-])y virtue of the gift in their favour because she had no suoh ' 192s 
rights to passj and, fiiriJier, the plaintiffsj whose rights of enjoy- 
maufc could be said at the best to have be-n. postpoued during her SisraH ■

Vo
life, could not have possibly been 00-sharers in the ciiltiviifcion of Ea-j4
the sir, as they were noti in esistence at the time of her hmband’a gmaH^
death, anti, thcrt fore, their smb was boiiud to fail. If, on the 
other hand, by such contiaiious possession she obtained an oocu- : 
pancy right in herself, then the suceesaion opened on her death 
and the plaintiffs did not fulSl the conditions prescribed under 
section 22 of the Tenancy Act now in for'te to eorae in as her 
heirs. In either view of the case the plainfciifs^ claim was boiiad 
Dofidl and t.he courts below liave erre l in clecreeiag the claim.

would, therefore, allow the appeal and modify the Llecrees of 
(,he courts below by decreeing che plaintiffs’ claim only in res­
pect o f  the fixed-rate tenancy and dismissing the rest of the claim 
wi'di proporiionaie costs.

S tu abt, J. s-*"I concur in the ordei* proposed. X have to add 
very little  to it.̂  A  law, the I'ight o f  m
occupancy teM^ntj was created for the first time by tne provisions 
o f section 6 |if Act X. of 1859| except undiar special customs, which 
arc not shown to have existed in the village in  which the land in 
dispute is situated. In order to decide the quest ioa whether 

: ori tha death of an occupancy tenant * whose righr.s were created 
' By Act X  of 1859 and who died before Act X V I I l  o f 1873 came 

into force, such rights were heritable or nets it would appear to be 
necessary only to examine the words o f seotiou 6 , and after 
sxamining these words to decide whether this secfcaoo created ia 
the occupancy tenant an estate such as is known to the law o f 
England as ‘ an e.state of inheritance’ . ; Apart frora anything;' 
which niay have been dccidisd by this Court, it apprjara to me 
[ihat on the wording of the section, it la impossible tcs hold that 
.in ‘ estate of inheritance  ̂ was so created. An occupancy tenant 
under that section obtained, m  my opinion, a apn-heritable right, 
to retain the cultivation of hia occupancy holding so long a.<3 he- 
paid his rent, and such right was created by the Act of 1859 for 
the first time, where it had not previously existed by custom.
Act X V III  of 1873 undoubtedly created an e.state o f inheritance, 
but Itigreo with the view that was taken as long ago as 187d by 
■Sit B ab n b s P e a c o c k  that the right created by Act JC of 1859 was.
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neither Ira,imftvrable nor heritable. So when Nanhe Singh diet!,* 
the rights of occiipaBcy came to an eni;L His widow N^imkai, 
being permitted to continue cnltivatiou of the holding afkvr her 
hiiaband’s death, acquired inber own right after twelve years the 
right of an ocGupancy tenant. Now that she is dea,d, the cjiieBtion 
is h('w is suGcessioa to her g’ ernt'd ? It  is eleaxly goveriiod by 
the proviriioQS of section 22 of fche present Tenancy Act (Loeiil 
Aefc .No II  of 1901 )s and the plaintiffs caunot elaira the right to 
succeed her, as they did not (whatever be their title in other 
respects) share in the cultivation of the holding at tho r.ime of 
her death.

B y THE CoDM .— The order o f the Court is that the appeal is 
allowed and the decrees o f the Gourta below are modified, 
claim o f the plaintiffs to the occupancy hohiing only being 
dismiBsed. Costs are to be in proportion to faihire and suceesH.

A 'p 'pm l a llo w ed .

1922 
I<<iiiruary, 6.

B&fore Mr, JusticB and Mr, Justica Walsh.

BEATBLB OSXTNNI LAL (P.t,AiNiOTP) f?. OHAKARPAN am» othkiis

Gh^isral rules for tinhordmat&lGivil fJouHs  ̂ Ghaptsr V, i-uU
of dacres—Saii} of p'oiisrty by Civil (JoitH as nO)i-mceiiriil'~~-B‘iiMo^wni 
[Suit to set aside saU on 6]ie tka ijrojje'i'iy sold loas iti faoi ancBStral. :
Wiiere immo'va'blQ proportj? is soW by a Gml Court as non-iuiciOHi'Tiil, iilio  ̂

iudgmon-t.debliov* liaving kaow]edgo o f tlie sale, and opportmntyj if h o  iiflviHed, 
to raise tho questiria of the of the iiroportj'iix o^cHnitiou, he ciuiuot
thersaftOE sue to set aside the eala upon tliQ groiinfl tlutt tiio ijroporty w«h iti 
fact, ancestral and should ,uofc havo bean sold by the Civil Court. Baharl SinyX 
V. iiuleoi. Singh (1) and Balip Narmn Singh v. ParmaoH IHhi (2] follovvtid.

The facts of this cast; sul'ticiently appear from the judgiooiit 
of the Court.

Dr. Suren ira Nath Ben, for the a,ppollunt,
Muaslii Bakslmari Prasad, for the respondcjits.
PIGGOTT and W alsh, JJ, : -T h e  object of’ the' K ttilrfm i^  

which I his appeal arises was to "set aside tin auction sale, lield 
on the 20tli of July, 1915, of property behmging to the plaintiff. 
The defendants impleaded were the uuction-pwrehasor and the

 ̂First Appoal No. 299 of 11)19, from ;i tioorea of RV«iiunanv' Pms-u 
Subordinate JudgQ of Miiiupiu-i, dated the lllth of May, 11) 1;). ' ^

(1) (1905) I. L, E.,,28 A11.V278. (‘2)' (194)) X. I'.. R,, 4 'iA ll., 5 «.


