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debts is one thing, and the validity of a mortgage over the joint
estate is quite another thing .’

In the present case the doctrine is invoked against grandsons
and in the life-time of sons. Nothing more need be said. The
invocation of the doctrine entirely fails.

Their Lordships will bumbly advise His Majesty that the
appeal should be refused with costs.

Solicitors for the appellants : Barrow, Rogers aud Nevill.

Sulicitor for the respondents: H. S. L. Polak.

APPELLATE CIVIL.

Bejore Mr Justice Gelul Frosad and Mr. Justice Stuart.
MANPAL BINGH (Dereroant) ». RATA PARTAB SINGH ANp iXornTa
(PraIRTIRTS).# )
det (Lacal y No. I of 190! {dgra Tenancy Act), section 23—Occupancy rights

created wnder Aot No. X of 1859—Tanant succeclod by widow in 1868—

Widow's death after passing of deb No. IT of 1901—Succaseion.

The holder of an osoupanoy tenancy died about the year 1868. After his
death, his widow took possession of tho holding and remained in possession
wnbil 1808, when she made a gift of it. The widow died .in 1915, and the
reversionavy then sued the donees to recover poscession,

Bl that the widow did not succeed to a heritable estate, but acqnired by
viriue of possession gn estate in herself. Succession to this estato was
_governed by the present Agra Tensnoy Act of 1901, and the plaintiffs, not boing
sharerg in™ the oultivation at the date of the death of the widow, wore not
entitled to succeed..

Tue facts of this ease are fully set forthin the judgment of
Goxuy Prasap, J.. :

Babu Piuri Lal Banerii, for the appellan'

Munshi Guleari Lal, for the respondents,

Goxrur PRasap, J.:—This appeal arises out of a suit for
possession of a certain cultivatory holding. The plaintiffs came
to eourt on the allegations that one Nanha Singh, who owned «
large area of occupancy holding and fixed rato holding, died ul out

1868, that after him his widow Musammat Nunkai entered into

possession of the occupancy ho[dmg as o life< enant with limite ik

“u Jm unly, thag ahe made a gx f6 of uho said mnpmtv oy M: mp'ﬂ

*bgc nd kupml L\o nOU of 19"0 fxum i dm‘lue of .Lo . l)knbl I)n m!.
Judge of Adlahabad, dated tho 9th of Pol araary, 1090, confirming a desren of
Abdul Halim, Bubordinate Judge of Mirzapury duted the 10th of August, 1018,
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Singl, defendant, and his wife, in the year 1803, that she being
only a life-tenant had no right to make the gifi, that the gift
as, therefore, invalid, that she died in the year 1915 and that
thereunon they. the plaintiffs, now sued as her next reversioners
for possession which was postponed till her death. The original
tenant Nanhe Singh having died before the Tenaney Act of 1873
was passed, the gnestion i3, was there a suceession to his holding
ai the time of his death and, if 8o, to whom 2 Wa have not been
able to find any provision of law regulating the devolution of
sueeession to an occupancy tenancy at that time. The right of an
oceupancy tenant was first created by Aet X of 1859. Section 6
of that Act runs as follows : —* Hvery ryot, who has cultivated
or held land for a period of twelve years, bas a right of occupancy
in the land so cultivated or held by him, whether it be held
Ander potiah or not, so long as he pays the rent payable on
account of the same ; but this rule does not apply to khomar
neejjobe, or seer land belonging 4o the proprietor of the cstate
or tenure and lot hy him on lease for a term or year by year,
nor (as respects the actual cultivator) to lands sub-let for a
term or year by year by a ryot having a right of ocoupancy. The
holding of the father, or other person from whom a ryot inherits,
shall be deemed to be the halding of the ryot within the meaning
of this section.’ : \

In the case of Ajoodhye Pershad v. Mussamut Imum Bandd
Begum (1), o Full Bench of the Calcuttn High Court bell that
such o right was not transferable, and Sir BARNEs PEacoCK stated
in his juigmeut :-- Speaking for myself, T aw not at all sure
that a right of oscupansy gained under soction 6, Aeb X of 1859,
is necessurily heritable.” '

In Narendra Narayan Roy Chowdlry v. Ishon Chindra Sen
(2) 2 Full Benoh of the Caleuttn High Court decided Lh;»t such a
right was not transferable,

In Doorg ¢ Pershad v. Doochur Pershad and others (3) this

Clourt held that  the ordinary Hindu law did not of necessity

apPly to ‘the sucgession of an occupaney hol ling, and appeared to
lay down & principle that in certnin circumstances a co-enlbiva-

tor, closely related to the occupancy tenant, such as a son ef cétera,
(1) 11867) 7 W. R., 0: R, 699, (%) (1874) 18 B, L. B., 974,
o (8) N#W. P, H 0, Rep,, (1808}, p- 188.

19492
Manran
SIRcH

(A
Rass
PARTAR
BINGH,



9 72
ManNrarn
SINGT
I
Rata
Parnap
Sinan,

378 THE INDIAN LAW-BEPORTS, [VoIL. x1iv,

might succeed to the holling. At page 185 they are reported to

- have said 1= Tt. is ,msumrl in the judgmeunt appealed from,

that upon the death of a vyot having a right of ocrupaney, hw
heirs, however remote, may claim bo succeul bo his holding as
their inheritance. No anthority is cibed, vxocept thav the Hindu
law of inheritance is referred to, and the defindauts heing found
to bo heirs by Hinlu law are declared ontitled to the right of
occupancy by inherisance. On the death of a ryot having a righs
of occupaney his son or other immediate heir residing with him
in the village usually succeeds. Remote heirs resilingelsowhere
and coming to the village after an inferval have ot been allowed
to take possession of his holding as a part of their inheritance.
In the case, the grand:on of the ryot (his daughter’s son) who,
it is stated, would presumahly inherit his own father’s cultiva-
tion, was not allowed to succecd to the holding of his grandfabher,
It may be inferred that be resided with his father elsewhere than
in the deceased ryot's village.”

Ina subsequent decision. Musuwmat Pem Koeer v Upper
Balee Singh (1), the same Court held that it was not correet to
say that the ordinary Hindu law would apply. The learned
Judges in their judgment had roferred to paragraph 128 of the
‘ Directions to Settlement Officers’. Those observatious referved
to tenants ab fixed rates and not to tenants in gencral,

However, leaving this matber aside, it is quite elear that we
cannot in the face of these authorities come to the conclusion that
the right of an occupancy tenant devolved according to the
ordinary rule of succession of Hindu law agin the ease of other
estate. - Until the passing of Act XVIII of 1578 there was no
rule of succession provided fur occupancy holdings. They wrre
apparently governed by custom, which vavied in litfevent villyges,
No customis found here,

Under these ciroumstances there aro two ways of looking ab
the case. The point, in shors, is, what was the nature of the righy
which Musammat Nankai obtaine! by virtue of taking possession
of the oceupaney tenancy ?  After the death of her hushind
she continued in undisturbed possession thereof up to the time of
her death,  If she was in possession, as alleged by the plaintiffs
by inhentance, the defendants could nequiro o rights from her

{I) N-W_ P, H. ¢, Rep., (1870), p. 85,
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~hy virtue of the gift in their favour because she had no such
rfghts to pass, and, furiher, the plaintiffs, whose righis of enjoy-
ment could be said at the best to have be.n postponed during her
life, eould not have possibly been co-sharers in the cultivabion of
the sir, as they were not In existence at the time of her husband’s
de:mﬂ and, thervfore, their suit was bound to fail. If, on the
other hand, by such consinuous possession she obtained an occus
pancy right ia herself, then the succession opened on her death
and the plaintitfs did not tulfil the conditions preseribed under
section 22 of the Tenancy Act now in foree to cowe in as her
heirs, In either view of the case the plaintiits” elaim was bound
to fail and whe courts below have errelin decreeing the claim,
~¥ would, therefore, allow the appeal and modify the decrees of
the courts below by decreeing she plaintiffs’ claim only in res-
pect of the fixed-rate tenancy and dismissing the rest of the claim
with proporiionate costs.
STUART, J. =1 concur in the order proposed. I have to add

very little to it. As I understand the law, the right of an

oceupancy tenans was created for the first time by the provisions
of section § «f Act X of 1859, except under special customs, which

are uot shown to have existed in the village in which the land in.

dispute is situated. In order to decide the question whether
on the death of an occupancy tenant- whose rights were ereated
“by Act X of 1859 and who died before Aet XVIIL of 1873 came
into force, such rights were heritable or not, it would appear to be
neccssary only to examine the words of section 6, and after

sxamining these words to decide whether this section rreated in

the ocoupaney tenant an ustate such asis known to the law of
Hngland as ¢ an estate of inheritance’. Apart from anything
which may have been decided by this Court, it appzars to me
that on the wording of the section it is impossible to hold that

an ‘estate of inheritance * was so created.  An oecupaﬁcy‘tehanhg
under that section obtained, in my opinion, a non-heritable right-

to retain the cultivation of his ocoupancy holding so lomg

pmd his rens, and sueh right was oreated by the Act of 1859 for
the first txme where it had not previously existed by custom.

Ac XVIII of 1873 undoubtedly created an estate of inheritance,
with the view that was taken as long ago as 1876 by

‘PEACODK tHab the right ereated by Act X of 1859 was
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1992 neither trabsferable nor heritable. So when Nanhe Singh died;

e Soht an wold,  His widow Nankai
MaNpAL the nghhs of oceupancy came to an on W nl,

: being permitted to continue eultivation of the holding afier her

Ra3n husband’s death, acquired inher own right after twelve years the

SAR . " . ) .

e ‘QB right of un ceeupancy tenant, Now thab she is dead, the guesblon
is how is succession to her w erned Tt is elearly governed by
the provisions of section 22 of the present Tenaucy Act (Loeal
Act No II of 1901), and the plaintiffs cannot elaim the right to
succeed het, as they did nobt (whatever be their title in obher
respects) shure in the eultivation of the halding at the time of
her death.

By e CouRr.—The order of the Court 1» that the appeal 1s
allowed and the decrees of the cnurbs below are wodified, “ile
claim of the plaintiffs to the occupuney holding only being
dismissed. Costs are to be in proportion fo fuilure and success.

Appeal allowad.

1922 Before Mr. Justics Pingoté and Mr. Justice Walsh.
February, 6, ) .
__,,L} > BEATELE CHUNKY LoL (Pramarrr) » CHAKARPAN ANp 01HERS

i (DupRNDANTS )Y,

Greneral rulss Jor SubordinateCivit Courts, Chapisr V, rule 4 - lirectibion
of dacras—Sals of proyorty by. Civil Court a8 non-snvestral—Subscquant
suii to sob asile sale on the ple that 68 proygrty sold was in fuct ancestral.
Where immovabls property is sold by & Civil Cowrt s non-succstral, ko '

judgraent-debtor “having knowledge of the sale, and npportanily, if so wdvised,

to raige.the questiom of the nature- of the property in execubion, he canuot
thereafior sus fo seb aside the saleupon the ground that the property wuas in
fgob ancestral and should not havo Loen sold by the Civil Court.  Sohari Singh

v. Mukat Singh (1) and Dalip Nayain Singh v. Parmaoti Libi (2] followed.
THE facts of this casc snificiently appear from  the judgmens

of the Court.

Dr. Suren ira, Nath Sem, fur thu appellant,

Munshi Baleshwari Prasad, for the respondents,

Piacorr and Wansh, JJ.:-The objest of the suit—swl o
which this appeal arises was o set aside nn auction gale, held
on the 20th of July, 1915, of property belonging to the plaintiff,
The defendants impleaded were the auction-purehaser and the

* Pirst Appoal No. 299 of 1019, from @ daerea of h’uql\unx,(leanul,w
Subordinate Jndge of Muivpuri, dated the 19th of May, 1919,
(1) (1905) 1. L, B., 28 All., 278 (2) (19.9) L T R, 42 AL, By,
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