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PRIVY COUNCIL.

CHRET RAM Avy orurss (Dernxpants) v, RAM SINGH anp
OTURRS (PLANTIFPS).
[On apveal from the High Court at Allahabad |
Hindw Law~—Joint family 270,01y Al ionation—Antecodont d ebl—TUsufriue-
tuary morkgajo—Sale of equily to mortjageo— Pious obligabion o pay

grandfather’s debis.

A member of & Mitakshara joint family in 1904'gave a usufructvary mort-
gage over part of the ancestral propersy ta seoure an advance then obtained by
him. In 1907 ho sold the squity of vedomption bo the morbgagee, the mort-
gago boing discharged ont of the price und a balance paid to the morigagor.
There was no Iogal necessity for either frunsaction, bub if was not proved
that the money was applied by the aliencr to immoral purposes. After his
death, but during the life of his song, his grandsons sued to recover the property.

Hold that there was no such antecodent dobt as made oither tihe mortgaga
or the sale binding upon the grandsons, and that they wero not, as o condition
to recovering the property, under a pious duty to rapay to the vendees the
money received by their grandfather. Sahu Ram Chandre v. Bhup Singh
{1), Lachliman Prasai v. Sarnain Singh (2) and Jogi Dag v (fanga Dam,
(8) followed.

Judgment of the High Court affirmed.

Arprat (No. 62 of 1921), trom a judgment and decree of the
High Court (March 11th, 1919) varying a deerce of the Subordi
nate Judge of Meerat (March 31st, 1916).

- The suit was brought in 1915 by the respoudents to recover
possession of certain immovable property. - The property in suit
had becn ancestral property of a Hindn (Mitakshara) joint family,
consisting of Amar Singh (#ill his death in 1909), his two vons
(who were made formal defendants), and his grandsons, the
respondents. In 1904 Amur Siugh eoxecuted a usufraciuary
mortgage for ten years over parb of the property in fuvour of
the principal defendants to secure an advance of Rs, 8,000 then
made to Amar Singh. In 1907 Amar Singh sold to the moriga-
gees the equity of redemption for Rs. 18,500, of which Ra. 8,000
was applied to discharging the mortgage debt and Rs. 5,500 wus
paid to Amar Singh o

The facts moxe fully appear from the judgment,

Progeint cliord Buaw, Lord Prizrasory, Bir Joun 1 naa, and Mr, Ammm
Axx, \
(1) (1917) I. L. R.. 89 AN, 487 [ R, 44 1. A., 196,
(2) (1917) I. To. B., 89 All, 600 ; I. R., 44 1. A., 168.
(8) (1917) 91 Ge W. N,, 957,
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The Subordinate Judge found that there was no legal necessity
for incurring the mortgage or for selling the equity. He, how-
aver, took the view that under the Mitakshara law the debt was
an “‘ sntecedent debt ” for which Amar Singh was eompetent to
alienate the joint property. Asregardsthe Rs. 5,500 received
upon the sale, the learned Judge held that the plainiffs had failed
to prove that ib was applied to immmoral purposes, and that conse-
quently by Hindu law they were under a pious duty o pay that
sum o the defendants.  He made a decreo dismissing the claim as
to o 1637 share of ihe property, (viz. the proportion of Rs. 3,000
to By, 13,500); as to the remaining 11/27, the decvee seb aside the
sale and provided that the plaintitfy should have possession if
“within three months they paid Rs. 5,500 to the vendees, but that
otherwise their elaim bo that share should also be dismissel.
Upon appeal to the High Cours the decrec was vavied, The
lenrned Judges (Rawrq wnd Linpsay, JJ ) dealing first with
the question of antesedent debt referred to the judgment of the
Judicial Committee in Sahu Ram Chandra v. Bhup Singh (1) and
said:—“In the present case the sum of Rs. 8,000 was borrowed
hy Amar Siogh on the secuvity of the joint estate  There is
nothing to show that the money was advanced on his psrsonal
credit ; on the contrary, the mortgage was a usufructuary mortgage
under which Amar Singh was under no  personal Hability.
Applying, therefore, the test laid down tn the cnse mentioned wo
fndd shat the mortgage of 1904 cannof he considered to be an ante-
cedent debt”  Dealing with the quesiion of pious obligation, they
held that there was in Hindu law no obligation upon grandsons

to pay the debts of their grandfather whila their own fathers were.

living. In support of that view they referred to Vijnaneswara’s
Commentary on Yajouvalkya II, 50. It being conceded, however,
that Is. 1,000 had been applied to discharge a personal debt of

Amar Singh t0 a Bauk at Meerut, it was held that the plambx&s

~ere bound to “Pay that smount as & condition te recovermg ‘tve

property. The appeal to the High Cours is leported at T L. R,
41 All, 529. The defendants (vendeos) appealed to the Privy
Council ; there was no appeal by the plaintiffs ag to the Re. 1,000,
1982, Ii’ebmar’y 17k, March 10th, 18th.~~DeGruyther, K. 0.,
e Hymm for the appellants «—Even if ‘ns the result, of the -

0d
(1) (1907) T L, R, 89 ALk, 437 1L R, 44 IA-> 126-_

1942

umr Run
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decision of the Bunrd in Sakw Ram Chandra v. Bhup Singh (1),
there was no antecedent debt and consequently the sale cannot be
set aside, yet the plaintifs were not entitled to recover the pro-
perty without repayment. The above decision did not affect the
prineiple that the creditor could bring ancestral estate to sale in
execution and bind the shares both of sons and grandsons. That
principls is well established ; Muddun Thakoor v. Kantoo Lall
(2), Bhaglut Pershad Singh v. Girje Koer (3), Suraj Bunsi Koer
v. Sheo Persad Singh (4), Nanomi Babuasin v. Modhun Mohun
(5), Badri Prasad v. Madan Lol (6), Ramasami Nadan v Ulaga-
natha Goundan (1), Govind v. Saklharam (8), Mayne’s Hindu
Law, paras. 301, 812; 821. This principle rests upon the plous
obligation of sons and graudsons Lo discharge their father’s and”
grand-father’s debts out of the assets. The texts sot oublr Sarkar’s
Vyvastha Chandrika, Vol. 1, pp. 258—240, show that grandsons
are boand as well as sous, and although their fathers are living,
That the cbligation extends to granlsons is speeifically stated in
the passage from the judgment of Wesrrore, C.J,,approved by
the Board in Suraj Bunsu Koer v. §heo Persud Singh (4).  This
question was not tonchued hy the above cited decision of the Board
in 1817, or by Lachluman Prasad v. Sarnam Singh (9), or Jogi
Das v. Ganga Ram (10), which followed it. The debb not being
shown to have been incurred for immoral purposes, it must be
assamed that the grandsons gob the benefis and they eannot in
equity set aside the sale without refunding the money ; Muddun
Gopab Thukoor v. Ram Buksh Pandey (11), Furiher, the mory-
gage was an antecedent debt which made the sale binding. Ti s
submitted on this point that Sehw Bam Chandra v. Bhup Singh
(1), and the two cases which followed it, are limited to establish-
ing that an ndvance made is not an antecedent debb in rogpeot
of & mortgage which it was then intended should be given 1o
(1) (1917) L L. B., 39 All, 487 1 L. R., 44 L. A., 126.
(2) (1874) 14 Beng. L. R, 1673 L. R, 1 1. A, 831,
{8)(1888) I. I R., 15 Cale., 717 5 L. R., 16 1. A, 99,
(41 (1879) L. In. R., 5 Cnde., 148 : L. R., 6 1. A., 88.
(5) (1885) L. L. R., 18 Cale,, 213 Lu R., 18 L. A, 1.
(6) (1898) L. . K., 15 All,, 75 (F. B.).
{7) (1898) L. L. R, 2 Mad., 40 (. B},
/(8) (1904) L L. R., 98 Bom., 888.
(9) (1917) L L, B., 39 A1, 500 : L. R, 44 1, A, 163,

 (10) {1917) 91 0. W. N, 957 (P, 0,)
(11} (1868) 6 W- R, C. R., 7L.
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seoure ib. That view has been taken by the High Court at 1999
Madras; Peda Venkanna v. Sreenivasa Deekshutulu (1), drmu- N
gham Chetty v. Muthw KNoundan (2), Kandasami Gowndan v. .

Kuppw Mooppan (3). In Buadri Prasad v, Mudan Lal (4), Rau Brva,

which was referred to by Sir Joan Sranumy, C.J., in his judg-
ment approved by the Board in Sahw Ram Ohondra’s ense (5),
the antecedent debt was one secured on the family property.
Although the mortgage was usufruetuary the property could not
he recovered without paying the debt.

Dunne, K. C., and Dubs, for the respondents:~The judgment
of the Board in Sahw Ram Ohandra v. Bhup Singh (5) is
conclusive that in this there was no such antecedent debt as
would support the sale. There wasno debt owing by Amar
Singh ot the dase of the sale, having regard to the terms of the

~mortgage, Tho argument as to the pious obligation of the sons
was advanced in the case mentioned and rejected. But in any
case vhe High Court rightly held that there was no pious obliga-
tion on the grandsons while their fathers were living. (They
were stopped.) ‘

April, 10th. The judgment of theirLordships was delivered
by Lord SHaw.

This is an appeal from a decree, dated ’uhe 11th of March,
1919, of the High Court of Judicature at Allahabad, which varied
a decree, dated the 31st of Mareb, 1916,

The suit was brought on the 24th of July, 1915, in the court

© of the Suhordinate Judge of Meerut. The plaintiffs were minors
and sued through their guardian, Ram Singh.

No pedigree need be given, It is sufficient to bear in mind
that Amar Singh suzoseded on the death of his father, Nawal
Singh, to a half of Nawal’s property. This half, thus ancestral
family property, was, at the dabu of the morigage and sale “after
meuntioned, the joint family property of Amar, of his two sous,
Pharat and Kebar, and of Ram, son of Bharat, and Mahabir
and Gajraj, the two sons of Wehar, This ancestral joint ute

dmded estate was thus owned by two sons and three gram&soﬁa :

" The two'sons a8 well as the three grandsons, the ,:plamblffs were .

Ay (o) 1. L, R, 41 Mad., 186, (8) (1919) T. L R, 48 Mad,, 421,

) (1919)1 1*.1 R., 42 Mad., 711 (. B.) (4) (1899 I. L. B, 15 All,, 75 (P, B.).
(5} {1017) L. L R, 8) All, 497: L. B 44 1. A, 196, ‘
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all alive at the date of the mortgage and sale after mentioned,
and they are still alive. Amar, the grandfather, died in 190%. ‘

On ;he 98rd of March, 1004, Amar executed a mortgage over
this family property for Rs. 8,000, It isa fact beyund dispute
that Amar, whom the Subordinate Judge finds to have been n
man of extravagant habits, not leading a moral life and addieted
to drink, ineurred this debt for his own personal purposes, ILi
was, with the doubtful execption of Re. 1,000 o le presently
veferred to, neither ineurred nor wmsed for family purposes or
neressity, nor was it an aptecedent debt. It was scheduled
upon the mortgage as **Received in cash at the village before
registration, Rs, 1,000, Cash at the time of registration,
Rs. 7,000 (As to the Rs. 1,000, the High Court has allowed
it with certain interest asa good charge, and the respondents
do not present any eross appeal. Theitem may accordingly he
dismissed from further consideration.)

In short, Amar treated the property as his own avd violated
the well-known rule of the Mitakshara, under which, as clearly
laid down in Sahw Ram Ohandre v. Bhup Singh(1), joint family
property ¢ cannot be the subject of a gift, sale or mortgage Ly
one ocoparcener except with the cnmsent, express or implied,
of all the other coparceners. Any deed of gift, sale or mort-
gage granted by one coparcener on his own account of or over
the joint family property is invalid; the estate is wholly un-
affected by it, and it stands entirely free of it.” This law has
been, in substance, repeated again and again, It iein entire
accord with the ancient texts. It was aceepted law long prior
io Sehw Bam Chandra’s case—a convenient instance heing
Lord WarsoN’s judgment in Madho Purshad v. Melrlbon
Simgh 2); and it has heen followed by the cases after reforved to,

The exception to this rule is where the consideration for the
transaction is an anteredent debt of the vendor or mortgagor,
And the judgment of Sir Jonx Srawisy on this part of the
law in Chandradeo Singh v. Mate Prasad (3). "gm“ expzc*wlv
afirmed by this Board in S2ha Ram G]zlaucl::q;'h exse (1) appears
to this Board exactly to ~aver the presert gy

(1} (1917) L L. R, 59 All, 457 I, p. 44 L. 4., L20,

(2) (1830} I. I, R., 18 Calo., 157 = “ T B, 17 1A, 108
{8) {1809) I, L. R., 81 AL, 176 ’1%)
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Before passing from the mortgage yhowever, theiv Lordships 1992
desire to note that 1.t was, by its germs, alusufrucuu.a.ry MOTrbEAge, Gmn. Bam
: and was for the period of ten years running from its dale—that DS .
( M SmeH.

is, from 1907 to 1917, It is stipulated that, possession and ocen-
pation being given to the morigagee - The profits of the
mortgaged land will be equal to the interest of the amouns of
mortgage until redemption of the mortgage . . . Whenever,
after the expiry of ten yeurs, I, the cxecutans, shull have paid
the entire amount of morigage in a lump sum to the mortgague,
1 shall gt the property morigaged by me redeemed. I shall not
have power toredesm the m wigage before the expiry of ten years.”

Apparently, however, the profuse seale of the father’s per-

sonal expenditure continued, and he was again willing to put,
or attempt to pus, in jeopardy the joint family property. Notwith-
~standing the ten years’ provision of the usufructuary mortgage,
he (Amur Stagh) within three years from its date - namely, on
the 16th of July, 1907 —sold his equity of redemption in the pro-
perty to the mortgagees for Rs 13,500, In the specifieation of
the consideration he ‘“allowed credit” to the vendees for the
Rs. 8,000 obtained from the mortgagee, and the halance was put
down * Received in cash ab the thoe of the registration.”

Beyond all question with regard to this latter sum, here
was a sale in flat defiance of the law, - For whot is not pretended
to be any family purpose or necessity, he had improperly and
illegally sold thu family property; and such  sale cannot stand,

This ense is siugularly elear because it is not affscted by
other considerations such as the propurty having bean publicly
sold:  there are no rights of execubion credibors or nuction

_purchasers to be considered.

But an argumons was submisted, supported by the judgment
of the Subordinate Judge, to the effect thasb, although by the
rules of the Mitakshara law a mortgage is ut ils dabe an invalid
deed inso far as purporting to encumber the joint family pro-.
purty, vt wheu 1t purports to become the cousideration for a
sale ib then beecomes a just and a legal consideration om the
prmmple of ““antecedent dobr.”” The family property couldriot
be affected by such an invalid morigage, but it could be sold next
yem: or next day 10 the mortgageo for an * antecedent " deby—
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namely, the mortgnge debt itself! Thus by turning the
“gatecedent debt ” simply into a debt * antecedent ” to the sale,
the whole doctrine of antecedent debt is reduced ad absurduwm
the principle of the Mitakshara law is cirenmvented, and the
rights of the junior members of a Hindu family ave no longer
protected but can be ensily destroyed. Their Lordshipe cannot
hold that this is in accordance with law. The views of the
Board have heen expressed quite recently in Sahw Raw
Ohandra’s case (1) and in Jogi Das v. Gange Bum (2), nboub to
be referred to.

As 10 the matter of the antecedency of debts, 1t s clear
beyoud question that the antecedency is aniccedency to the
mortgage itself. And it is more than that ~ 16 is disconnection
with the mortgage in fact as well as in time. In no other way
can the law of Indian joint family property protect itsclt
against being undermined.

These sentences from Sohu Ram Chandra’s ease (3) way be
quoted as particularly applicable to the circemstances of bhis
appeal. “In their Lordships’
have been the subject of so much difference of legal opinion,
do pot give any countenance to the idea that the joint family
estate can be effectively sold or charged in such a rmanner as to
bind the issue of the father, except whore the sale or charge
bags been made in order to discharge an obligation not only
antecedently incurred, but incurred wholly apart from the owner-
ship of the joint estate or the security afforded or supposed to
be availsble by such joint estato. - The exception being allowed,
as in the state of the anthorities 1t must be, it appears to their
Lordships to apply, and to apply only, io the case where the
father’s debts have been incurred irrespuctive of tho eredit
obtainable from immovable assets whiel: du not personaliy
belong to him, but are Jomtﬂumly property, In their view of
the rights of a father and his creditors, if the principle were
estended further, then the exception would be made so wide ag
in effeet to extinguish the sound and wholesome pt'inimmmfmu
pamely, that no manager, guardian or trustee can ho entitled fop

(1) (1917) 1. L. B., 89 AIL, 487 : L, R, 44 1. A., 140,
(2)(117)910WN 957 (P. €.} )
(8) (1927) 1. T. R, 30 All, 487, (447) 1 L. R, 441, A., 126 (L4,

opition these expressions, which
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his nwn purpoeses to dispose of the estate which is wnder his
charge.”

The law thus laid down was {ollowed in Lachhman Prased v,
Sarnam Singh (1). Furiher, to cmploy the résumé mwade by
the learned Judges of tho ngh Court—*Y'he point was again
considered by their Lordships of the Privy Council in the case
ot Jogi' Das v. Ganga Rawi (2), whers Lord HanbaNe interpreted
the jndgment in the case of Sahw Raem Ohandra v. Bhup Singh(3)
as follows - In that ease 16 was Inid down in etfect that joing
property could not be alienated as against co-sharcrs by way
of martgage or otherwise, except for necessity, or for payment of
an actual antecadent debi, quite distinet frow the debt incurred
in the mortgage itself, and that in consequence the transzactinn
in that case covld not stamd, and it was added that the mere
direamstance of a pious olligation does not  validate the
mortgage ”.”

This body of law is rightly followed and applied bv the
High Court, and their Lordships fully approve of the judoment
deliverad,

A separate and protracted argument was laid before the
Board to the effect that the respondents, the grandsons of Amar
Singh, arv not entitled without making repaymoent to have their
property against his invalid proceedings by reason of ¢ pious
obligation,” It is sufficient to say that no such doetrine can be
invoked in the circumstances of the present cases In S«hu Ram
Chandra’s case (3} a siwilar appeal to the ¢ pious obligation ”
doctrine was made daring the father's life-time, and the point was
thua dealt with:—* While the futher, however, remains in life,
the attempt to atfeet the sons’ aud grandsons’ shares in the proper-
ty inrespe:t merely of thely picus obligation to pay off their
favher’s debts, and not in respeet of the debt having been truly
incurred for the interest of the estabte itsell, which they wilh their
tather jointly own, must fail ; and the simplest of nll reasons way

bo agsigued for shis -namely, hat before the fatiier’s death he may

puy off the deb, or after hiy death there may be. ample personal
ostate bel onging t the father himself out of whichthe debt may

‘bo discharged. In short, respnmlblhby to meét ‘the father’s

(1) (1917) I L. R, 89 All., mo o {9) (1927) 210, WL N 987 (R.O))
S{BY (HIT) Lo X R 89 AN, 487 (444) 1 L Ry 44 LA, 190 (181),
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debts is one thing, and the validity of a mortgage over the joint
estate is quite another thing .’

In the present case the doctrine is invoked against grandsons
and in the life-time of sons. Nothing more need be said. The
invocation of the doctrine entirely fails.

Their Lordships will bumbly advise His Majesty that the
appeal should be refused with costs.

Solicitors for the appellants : Barrow, Rogers aud Nevill.

Sulicitor for the respondents: H. S. L. Polak.

APPELLATE CIVIL.

Bejore Mr Justice Gelul Frosad and Mr. Justice Stuart.
MANPAL BINGH (Dereroant) ». RATA PARTAB SINGH ANp iXornTa
(PraIRTIRTS).# )
det (Lacal y No. I of 190! {dgra Tenancy Act), section 23—Occupancy rights

created wnder Aot No. X of 1859—Tanant succeclod by widow in 1868—

Widow's death after passing of deb No. IT of 1901—Succaseion.

The holder of an osoupanoy tenancy died about the year 1868. After his
death, his widow took possession of tho holding and remained in possession
wnbil 1808, when she made a gift of it. The widow died .in 1915, and the
reversionavy then sued the donees to recover poscession,

Bl that the widow did not succeed to a heritable estate, but acqnired by
viriue of possession gn estate in herself. Succession to this estato was
_governed by the present Agra Tensnoy Act of 1901, and the plaintiffs, not boing
sharerg in™ the oultivation at the date of the death of the widow, wore not
entitled to succeed..

Tue facts of this ease are fully set forthin the judgment of
Goxuy Prasap, J.. :

Babu Piuri Lal Banerii, for the appellan'

Munshi Guleari Lal, for the respondents,

Goxrur PRasap, J.:—This appeal arises out of a suit for
possession of a certain cultivatory holding. The plaintiffs came
to eourt on the allegations that one Nanha Singh, who owned «
large area of occupancy holding and fixed rato holding, died ul out

1868, that after him his widow Musammat Nunkai entered into

possession of the occupancy ho[dmg as o life< enant with limite ik

“u Jm unly, thag ahe made a gx f6 of uho said mnpmtv oy M: mp'ﬂ

*bgc nd kupml L\o nOU of 19"0 fxum i dm‘lue of .Lo . l)knbl I)n m!.
Judge of Adlahabad, dated tho 9th of Pol araary, 1090, confirming a desren of
Abdul Halim, Bubordinate Judge of Mirzapury duted the 10th of August, 1018,




