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Bofars Mr. Justics Muhammad Rafig and Mr. Justice Lindsay.
THE COLLECTOR OF JAUNPUR (Dorpmypant)v. JAMNA FPRABAD -
(PTAINTIFS.)*
det No. I of 1879 (Indian Evidemce Act), section 124—Statement of his
financial position made by proprictor to the Collsctor with o view fo his
estais being put under the Court of Wards—Statement made W official
confidence —Mortjage— Limitation—Torminus & quo —Act No IXof

1908 (Indian Limitation Aci), schedule I, article 132, _

A statement made to the Colloctor by a porson applying to have his estuta
takon undsr the Court of Wards setting forth his financial position, that is to
say, the details of his property and liabilibies, is a communication made to a
public officer in official aonfidence within the meaning of gection 124 of the
Indian Evidence Act, 1872, and cannob therefore bo used as an acknowledg-
ment of any liability mentioned therein. Venkatachelln Choitiarv. Sampathu
Choeltiar (1) and Jadobram Dey v. Bulloram Dey (2) reforred to.

A mortgage executed in April, 1895, containod, infer alia, tho following
provisions ;—Interest was to be payable on every Jeth puranmashi, and if in
any year the morbgagor failed to pay interest on tho date so fixed, or if ho
fuiled to pay the prineipal amount by the end of ten years (namely, the
period of morbgage) the creditor was fo have power to rcoover the amount
remaining due to him, together with interest, from the hypothecated and
other properties of tho mortgagor. Held thab, no intorest at wll having been
paid, limitation began to run from Juue, 1895, or at any rate from June, 1896,
Gaya Din v, Jhumman Lal (3)and lancham v, dnsar Hiubain (4) followad,

TBE f{acts of this case are fully stated in the Judg enb oi the

Coutt, :
D 8. M. Sulaiman and Babu Lalit Mohan Banerji, for the
}J.Ppel ant,’

Dr. Kailus Nmth Katju, for the respondent,

Musammad Bariq and Linpsay, JJ.:—This appeal arises out
of a suit brought on the basis of a mortgage alleged to have been
executed by one Maulvi Mubammad Ali.

This document is said . to have been executed on the 19th

“of April, 1895, in favour of onc Dwarka Prasad, the father
of the prgsent plaml iff,

8 First Appeml No. 185 of 1019, from a doereo of ]?mtup Bingh, - Omm.
: cmbmg Seccond Additional Subordinate Judge of Jaunpur, dated the 8cd of
Februnry, 1919,
(1) (1908) L L. B., 82 Mad., 69.  (8) (1925) I, I R., 87 AlL, 400:
(%) (1899) L L. B.; 96 Calo,, 3L {4) (1991) 1 Ly R., 48 AlL, 598,
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Is is proved that Maulvi Muhammad Ali died in the month

of Octiober, 1898,  He left his widow Musammat Muslima Bibi,
two sons Mubammad Hasan and Mubammad Zahur and four
daughters Musammat Kulsum, Musammat Makki, Musammat
Fatima and Musammat Ruqiya.
‘ In the month of April, 1908, the estate belonging to Maulvi
Mubammad Ali was taken over by the Court of Wards. It
appears that an application was made to the Court of Wards.
Some of the heirs of Muhammad Ali were of full age at the time
the application was made, but bwo of the daughters, Musammat
Fatima and Musammat Ruqiya, were still minors. Musammat
Kulsum, one of the daughters whose names have been mentioned,
declined to join in the application,

The result of all this was that the Court of Wards took over
the property of all the heirs of Mubammad Ali except Musammat
Kulsum,

After the notification was issued announcing the taking over
of the property by the Court of Wards, a further notice was
issued under section 16 of the old Court of Wards Act, (U. P. Act
No. I1I of 1899) calling on all persons who had claims against
the estate of Muhammad Ali to notify them to the Collector
within six months from the date of notification.

It i3 apparent from the record in this ease that Dwarka
Prasad, who is now represented by his son, made no claim in
respect of the mortgage-debt now in suit, within the period
prescribed by the notification just mentioned. There is on the
record a certain petition -which appears to have been presented
by Dwarka Prasad to the Collestor on the 27th of April, 1910,
in which he asserts that he had notifiel his elaim to she Court of
Wards. There is nothing, however, in this petition to show on
what date this elaim of his was brought to the notice .of the
Court of Wards. .

The suit with which we are now concerned was mst' i1 be
i the 16th of April, 1017, and in bhe plaint it
the original doourvent of mortgage was
the ofnre the plaintif was pursuing i
.nf the dopurment,

In this suif the defendante:impleaded-were (1) the -
of Jannpur as Manager: of the Court' of Wards of th
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Maulyi Mohammad Al and (2) and (3) the two sons of Maulvl

" Muhatamad. Ali, namely Muhammad Hasan and Muhammad

Zahur, The other heirs of Mubammad Ali whose interests in the.
estate have been taken charge of by the Court of Watds—that is-
to say, Musammat Muslima Bibi, the widow, and the three
daughters Musammat Makki, Musammat Fatima and Musammat
Rugqiya —were not joined as defendants in the suit.

The written statement on behalf of the defendants put the
plaintiff to proof that the mortgage bond was in fact executed
and there was also raised a,plea of limitation. The lower court
has decreed the claim in part, holding that the suib was not
time-barred.

The issue of limitation is the most important issue in this
case and we must deal with that first, We have come to theg
conclusion that the judgment of the court below on this issue is
not correct and that the whole suit was barred.

A translation of the mortgage-decd is to be found at pages 7
and 8 of the respondents’ book., From this it appears that the
mortgage-deed purports to have been executed an the 19th of
April, 1895, to secure a loan of Rs. 2,000. Interest on the loan
was at the rate of Re. 1 per cent. per mensem, so that on the

~principal sum the amounf of interest payable every 12 months

was Rs, 240,

It is agreed in the deed that the interest is to be payable on
every Jeth Puranmashi and the docurent contained a further,

 stipulation that if in any year the mortgagor failed to pay

interest on the date so fixed, or if he failed to pay the principal

- amount by the end of ten years (namely, the period of mortgage),

the creditor was to have power to recover the amount remaining
due to him, together with interest, from the hypothecated and
other movable and immovable properties of the mortgagor by
bringing a suit or in any other way he might choose. The ﬁrst
question we have to consider, therefure, 1s on what date limitation
began to run. The document, as we have said, was executed in
the month of April, 1895, and the month of Jeth usually falls in
about June. The terms of the document leave us in some
uncertainty as to the arrangement for the payment of that
portion of the interest which accrued due hetween the 19th of
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April, 1895, and the first month of Jeth which fell thereafter. It
is clear of course that the interest amounts under the deed fto
Rs. 240 per snnum. It isalso clear that the parties agreed that
this sum of Rs, 240 should be payable every Jeth Puranmashi,
but obviously the sum which was payable on the first Jesh
Puranmashi after the date of execution of the instrument was
very much less than Rs. 240, We are inclined to hold that the
document means that interest was to be payable in every Jeth
and that consequently there was an obligation on the mortgagor
to pay in the month of Jeth, which fell about June, 1895, such
interest as had accrued due by that time, Thereafter, there was
to be payable at each Jeth Puranmashi a sum of Rs. 240 repre-
senting theinterest of 12 months, In this view, it being admitted

*that no interest on the debt was ever paid, there was a defauls
about the month of June, 1895. In any case it is quite clear
that there was default in the month of June, 1896,

On the face of it, therefore, any suit on this mortgage was
time-harred at the time the present case was brought into court,
We ave unable to distinguish this case from the case which was
before the Full Bench in Gaya Din v. Jhumman Lal (1), That
case has leen followed in another case, namely, Pancham v.
Ansar  Husain (2). According to those rulings limitation in
the case of a document like this begins to run from the date of
the first default. The plaintiff sought, however, to avoid the

‘b of limilation by putting forward a document which according
to his case amonnted - Lo an acknowledgment which under the
terms of section 19 of the Limitation Act saved the claim,

The document is marked Ex. A on the record and we have
now to state how it came into court. It wag not a document
which was in ‘the plaintiff’s possession at the time the suit was
brought, nor indeed was any acknowledgment pleaded in the
plaint by way of saving the bar of limitation, - ‘

~Afier the suit had been 1nsb1tubed an a,pphcatmn was' made ;

.clocumems out of the Court of. Wards ﬁ

£ Maulv1 Muhammad A.In, ,‘ In aecordance‘ wwh :the. summon.a
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1999 which was sent to him the Collector produced in court cerlbain
T e documents, but he claimed privilege for them under the provisions
Ooztvoror  of sechion 124 of the Hvidemee Act on the grounds that the
i JM:;I,{PUR documents contained statements which wers made o him in

If;’:‘;f; official confidence and that he objected to produce them on the

ground thal their disclosure would be prejudicial to the public
interest.

The learned Subordinate Judge who was in charge of the
suit at this time (not the Subordinate Judge who ultimately
decided the case) overruled the plea of privilege raised by
the Collector and held that the documents were admissible.
One of these documents, as we have said, is the statement
Ex. A

We had better explain at this stage what Ex. A is. It®
purports to be a statement in which are set out details of
the property. owned by the deceased Maulvi, We find
particulars of the landed property which belonged to this gentle-
‘man, and other details relating to debts which were owing from
him, Thereis in the document a statement to the effect that
the mortgage now in suit had been excouted by Maulvi Muham-
mad Ali in favour ot Dwarka Prasad. At the foot of this
document there is & signature which at least one witness in the
case has identified as the signature of Muhammad Hasan, the
eldest son of the deceased Muhammad Ali,

«The court below, therefore, finding “this statement and
believing it tc be signed by Muhammad Hasan, treated it as an
acknowledgment of lability. A further question arase in this
connection, namely, as to the date upon which this so-called
acknowledgment wasmade. There is no date apparent on the
paper itself and certain other evidence had to be relied upou

- for the purpose of showing thas the acknowledgment was made
within limitation, that is to say, made prior to the month of
June, 1908, at the very latest, Some evidence was forthcoming
to show that certain information had been called for by the
“Colleotor before this estate was taken over by the Court of
‘Wards, and the first notification announcing the taking over by
the Court of Wards appeared in the Gazette of the 10th of April,
]908 It was, therefore, concluded that this particular statement
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marked Ex. A had been prepared and sent to the Collector
previous to that date,

In appeal here it has been argued that the document was
inadmissible in evidence and that the court below was wrong
in overruling the plea which was put forward by the Collector
under the provisions of section 124 of the Evidence Act.

After careful consideration of this argument we think the
appellant is entitled to succeed and that the opinion of the
Subordinate Judge in this matter was not correcs,

In dealing with this plea the learned Subordinate Judge
referred to two rulings, Venkatachella Chelliar v. Sampathu
Chettiar (1) and Jadobram Dey v. Bulloram Dey (2). On the
strength of these rulings he held that statements made under
process of law cannob be said to be male in official confidence
within the meaning of that expression as used in section 124
of the Evidence Act.

It is quite elear on a proper construction of this section that
it i3 for the eourt to decide whether or not a particular docu-

-ent for which privilego is claimed isa communication made to a
public officer in offizial confidence, If the court decides that it
was so made then it has no authority to compel the public officer
to produce i, for according to the section the public officer
himself is the sole judge as to whother its disclosure would or
would not be in the public interests.

The two cases upon which the learned Subordinate Judge
relied for his opinion dealt with returns made by persons under
the Income Tax Act, In other words, they were declarations
of income which were filed by parties for the purpose of enabling
the officer concerned to assess the proper amount of income-tas,
It was laid dowa in the Madras case to whieh we have referred
that “it would bo difficalt to say thab documents. produced or

statemensts nmle under procass of law could be gmd to be made
Jeroffidial confidence.”

Assummg bha.* this sta,bement of bha 1aw‘ 18
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Ex. A (assuming for the moment that it is proved to have been

signed by Muhammad Hasan) was made “ under process of law.”

In this connection we have been referred to the Court of Wards

Manual containing rules which were in force under the old Act

(Act No, IIT of 1899) at the time when this estate was taken

over. 'These rules were made under the provisions of the Act,
Rule 4 of Part 1 of the Manual imposes upon the Collector tko
duty of referring to the Board of Revenue all applications made
by proprietors who desire to have their estates taken over.

Rule 12 lays down what the report of the Collector is to contain,

Amongss other particulars it is to set forth a statement of the

financial position of the estate desired to be taken over, together
with an estimate of the claims which are likely to Le made on_
the estate. Rule 13 lays down that these statements are to be

made in particular forns, namely, Forms 1, 2 and 8,

It is not to be denied that the statement Ex. A, upon which
the plain:iff relied in the court below, is one of these forms.

But we have not been referred either to any section of the
‘Act or to any rule contained in this Manual by which a person
who desires to have his estate taken over by the Court of Wards,
can be compelled to make a disclosure of his debts. There is no
question of process of law in this cuse, :

On the assumption, therefore, that the statement Ex, A in
this case was drawn up by the defendant Muhammad Hasan
and signed by him, we are of opinion that it should be treated
a8 a communication made to the Collector in official confidence,
It is hardly to be supposed that a proprietor who is financially
embarragsed anl who desires the Court of Wards to take charge
.of his estate, intends that any statement of his indebbednesé is
to be communicated to a third party or to be made public
property. Apy statement so made is made solely with the
purpose of giving information to the Court of Wards, on the
strength of which the Court of Wards may decide whether ov
not the estabe shoald be taken over. We hold, therefore, that
this particular document for which the Court of Wards claimed
privilege, was a communication made to the Collector in official
confidence, und he was, therefore, not obliged to disclose it in
accordance with the law as laid down in section 124 of the
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. Evidence Act. 'The learned Subordinate Judge, therefore, was
wrong in compelling the Colle:tor to hand over this document
and was also wrong in using it as evidence in this case,

It follows from this thas if this document is excluded from
consideration the suit must fail, for admittedly (here is no other
evidence upon which it would be possible to hold that the bar
of limitation was¢ removed.

It is not necessary for us to enter into other matters in
‘which, it appears to us, the court below has gone wrong. We
may say, however, that the evidénce on tho record does vob
sutisfy us thay this sbatement attributed to Mohammad Hasan,
was made b fore the month of June, 1908, The whole evidence

_gn this pointis quite inletinite and we are asked to make a
serigs of presumptions which, in the circumstances, we cannot
possibly make. A plaintiff who 1s prosecuting a suit which is on

the face of it burred hy limitation, and who is trying to bring it.

within limitation by proving an acknowledgment under section

19 which gives him a fresh period, munst give cogent proof of his

allegations, and in the present casc we do nou. find that this
requirement has been complied with, Another matter, which
we may mention here, is that the lower court was obviously
wrong in using this acknowledgment against any one but Muham-
‘mad Hasan himself; section 19 of the Limitation Aet is clear
“on the point, Notwithstanding this, the learned Subordinate
Judge has given adecree against all the heirs of Maulvi Muham-
mad Ali except bis three daughlevs, Musammat Malkki, Musam-
mat Fatima and Musammas Rugiya ; :
Weneed not deal with any of the other matters which -were
argued before us, It is sufficient for us o say that the cluim
was time-barred and the suit onght to have been dismissed,
We, therefore, allow this appeal, set aside the decree of the
court below and direot that the plaintiff’s claim stand dismissed
“wibli costs in buvh courts. o

- Appeul allowed.
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