850 THE INDIAN LAW REPORTS, [VOL, XLIV,

1929 Befors Mr. Justice Byves and M, Joshine :.om,z Lrasad. »

January, 23.  DAMBAR SINGH (Jupguawr-puBror) v, KALIAN SINGH (Duowes HOLDER,

Civil Procedure Cole (1003); section 11; orler XX l.( v, ruls 10 -~Dacres for
salc on morkyage~— Costs wob included b [l desrey —eecublon courd not
competont to rectify decres=mDociring of re- julieria ws waplied to omecubion
procéedings.

Where, by some oversight, the eosts of the lowes appeilate courd and the
vosts of the High Cowrt, which should have hacit enberel ina  final mortgagee
deorad, wers nof so entmod it was [fwld that it was nob compebent fo the
execution court to vectify the omission, The only costs w Mich wn exceutbion
court oan add to a deoree ara cosly of execubion.

Hald also that the judgmont-debior could neb raise in sesond appeal the
defengs that the decres wag not capablo of ecxecution ng boing in  coffect tho
decres of the gourt of first instance and nob the decree of the Iigh Court,
which alone could he exaciited, when he had nob raised such defence in the
court of first instance. JLam Iirpel v. Bup Kuari (1) referred to.

Tax facts of this case suffiriently appear from bhe _]ndgmum
of the Court.
Pandit Uma Shankar Bajpai, for the appellant.
Munshi Panaa Lol, for the respondent, ;
Ryves and Gokur Prasan, JI o This appeal arises oub of
execution proceedings, It appoars that Khub Singh and others
made a usufructuary morigage of property situate in village
Gokulpur Pipraut in favonr of Ause! Al ¥Khan and his two
brothers. Ausaf All’s rights as mori gugee ware sold in expention
‘of o simple money decree and were purehused by Dambar Singh,
Prior to this purchase Ausaf Ali had morigaged his righ's as
‘morbgagee to Dr. Gokul Chand who transfurred them to Babu
Kaliyan Singh, the present decree-holder.  The result was that
Dombar Singh was she owner of Jrd of the mortgagee rights and
Kahyém Singh was the wortgages of Jrd morigagee rights,
Kaliyan Singh sued to recover the awouni due to him as mortga-
gee of the mortgagee rights and obtained a decree for sale on the
30¢h of Oetober, 1912, This desres was set aside on appeal on
the 16th of June, 1918. On second appeal to this Court the
decree of the first court was restored and tho lime for payment was
extended by six momths frem the date of the High (;ourﬁhﬁ
¥ Seeond Appeal No. 887 of 1941, from a decres of K. A. If. Sams, Dist

Judge of Aligarh, dated the 2nd of March, 1921, con firmiing o deores of
Ausat, Bubordingte Judge of Aligavh, datod the  Oth of January, 1021.

11) (1688) I. L. R,, 6 All, 269,
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decree, On the 21st of July, 1916, Kaliyan Singh applied for a final
decree for sale, For some reason or other best known to himself
he did not inelude the eosts of the lower appellate court and the
High Court awarded to him to be included in the final decree.
The result was that the tinal deeree as prepared was for the
amount decreed thereunder and ihe costs of the first court or, in
other words, for the decree passed by the first court and not: the
decree of the High Court which was the final decree in the cause
and which was the only decree capable of being made final, The deo-
ree-holder Kaliyan Singh made an application on the 27th of Sep:
tember, 1916, to execute the final decree. No abjection was taken
to the execution by Dambar Singh. On the other hand, on the 16th
«of July, 1917, he paid Rs. 1,800 and obtained further time to pay
*tie balance. The present application in exeoution was made on
the 80th of May, 1919, after deducting the amount so paid by
Dambar Singh and adding to the balance of the amount decreed
under the final decree a sum of Rs, 807 odd representing the costs
of the High Court and the lower appellate court. Dambar Singh
objected to the inclusion of such costs as they were not mentioned
in the final decres for sale. The learned Subordinate Judge
fonnd that the amount of Rs. 807 odd elaimed by the decree-
holder was incorrect, but that the only amount chargeable against
the property was a sum of Rs, 554-6-9, and disallowed the rest of
the o'jection. The judgment-debtor went up in appeal, and the
learned Judge of the court below has confirmed the decree of
the first court. The judgment-debtor comes here in second
appenl, and, Lesides raising the question which was put in issue in
the court Lelow, he has raised a further point that the final deerce
obtainud by the decree-holder is not capable of execution, inas-
much as it was only the appellate decree of the High Court which
was the final decree in the cause and which was the only decree
~which could be made final and then execution taken out, In our

‘opinion this contention of the judgment debtor raised before s
" When

for the first time is barred by the rule of ies Judwata

\_\the firgs apphcatlon for execution was made he did riot raise t'hls:
-"”"b_]acuon. - He m1ghh and ought to have raised it Lhen, and as he -
u;} not do 80, he c;anno’b be allowed to take the same ob;ec.ﬁwn in:
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later execution proceedings ; see Ram Kirpal v. Rup Kuori
(1). :

As to the second objection we think this objection is bound to
succeed. The amouns of Rs. 554 odd is not entered in the final
decree for sale and it could not be recovered. The execution
conrt can only add execution costs to a decrec in the course of
execution proceedings and it cannot add to or amend the decree
under execution, which is here the final decree obtained by the

‘decree-holder and to which no objection was taken by the judg-

ment-debtor, We, therefore, allow the appeal to the extent of
the amount of Rg. 554-6- and modify the decrce of the court
below accordingly. Execution of the decree will now be taken
for the amount decreed under the final decree obtained by the,
decree-tolder with such costs of execution as might be found-
due. - We make no order as to costs of this appeal.

A ppeal allowed—Decree modified.

- T— AT d——y 7

FULL BENCH.

Befors Sir Grimwood Mears, Knight, Qhisf Justice, Justice Sir Pramada
Charan Banerji and My, Justice Muhammad Rafig,
IN THE MATTER o TASADDUQ AHMAD KHAN SHERWANI,
BARRISTER AT-LAW,® |
Act. No, XVIIT of 1873 (Legal Practitioners de!j, section 41(8)— Lagal
Praciifioner~~Disciplinary action taken on account of o previous
conuiotioti— Propriaty of the conviction ot open Lo quostion,

Tn disoiplinary prooeedings taken agaianst n member of the legal profession
on account of hisbeing convieted of soma offence it is not open to the person
against whom sueh proccelings are taken to question the proprioty of his
convickion, In the matter of Rajendra Nah Mukerfi (%) reterred to,

IN this case notice was issued to Mr Tasadduq Ahmad Khan
Sberwani, a barrister on the roll of the High Court, to show
cause why he should not be struck off the roll or otherwise dealt
with in the exercise of the diseiplinary powers of the Court on
aceount of his having been convicted of an offence under section
1534 of the Indian Penal Code, The facts of the case are fully:
seb forth in the order of the Court,
~ The Glovernment Advoocate (Babu Lnlit Mohan Bamn erji
for the Crown.

* Civil Miscellancoug No. 483 of 1991,
(1) (1838) I L. R., all, 209. (%) (1880) I. .. B., 92 All;



