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lo w e r  appellate court, was a proper decree and this avipeal must 
be allowed. We, accordingly, set aside the decree of the laarned 
Judge of this Court and restore that of the lower appellate 
court. We direct the parties to bear their own costa.

Appeal allowad.

Bafora Mr. Jiissio} Ryvss mi I Mr- Ju&liine Qolml Prasad.
BBCHA.N LAL and oi'maRS (DBii’JSNOANTa) y, Kf,.-:5liAN LAL (Pi,AiNaOT]j>) 

ahd JILLO KUNWAR (Dmphndamt).*
Pre-emption S a k  com idoration in  jjark cash and in  p a rt a vw rigage o f the 

propsrtji purch'isad—M ortjtigs binding on pre-em ptor.
xi liouse w a s  sold for a ooasideratiati \vhi«li wfis p;n.'l;ly oasli and partly a 

m ortg-age up on  th e  liousG.
ffeldtihat a successful pro-ova.ptoi.‘ would be bound to pay off tlio .mottgage 

before lie was entitled to possession. .Kamia Prasad v. Mohan Bhagat (1) 
distinguished. •>-**■

T he facte of this case sufficiently appear from the judgment 
of tihe Couxb.

Br. S. M. Sulaimin, Babu Piari Lai Bmerp, and Munahi 
Pm&*ad for the appellants.

Dr. Surendra Nath Sen for the respondents.
Byv b̂s and Gokul Prasad , JJ. The facts oat of which this 

appeal arises are as follows:—On the 4th of October, 1914, the 
plaintiff sold a house to Musarnmat Jillo, defendant. No. 1, for 
Es. 1,800. It was stated in the sale-deed that out of the consi- 
derafcion money Es. 900 was paid in cash and that a mortgage of 
the house had been given for the balance. It wan quite clear 
that the consideration for the sale was the mortgage plus the 
balance in cash, da the 6 th of October, 19 14j, Muaammat JiOo 
executed the mortgage. .Defeadant.  ̂ Fos. 2 and E, Bechan Singh 
and Bishnath iSingh, appellants here, brought a suit to pre-empt; 
the sale and they made both the plaintilf and Muaamrnat Jillo 
parties to it. That suit was Gompromised between Munammat 
Jillo and the appellanta. The mortgagee plaintiff was exempted 
from the suir.. According to thac coinprornise it waa figreed that

* Seuoad Appeal%o. 1‘27 of 19-20, froma deeras of 0 . B’ . JenkiHa, Distrioli 
Judge of Banarss, dated tho 19bh of September, 1919, ravoraing a; deoEeo o£

. P. K.' Bay, Additional Subordiuata Judge of Banares, dated tlia of May,

(1} (1909) L L. E ., 32 All., 46



Musammat Jillo should receive h r  cash Rs. 1,375 and ifc was joss
stated that altt oiigh the appellants did not admit the validity o f  Bbckah~
the mortgage which had been exeouted by Musammat) Jillo in Lad

favour of the plaintiff, neverfchelsss, if Musammab Jillo was held Kishan Xax,.
liable on that mortgage, they undeiiook to pay whatever her
liabilities might be. This sniti was bronghb by the plaintiff on
his mortgage and he made Musammat Jillo the first defendant and
Bechaa Singh and Bishnath Singh defendants Fos, 2 and 3, The
main defence was that the mortgage was not genuiiie and that in
any case it was not binding upon the proper by. The first) court
decreed the claim in part against Musammat Jillo by giving a
simple money-deoree against her and dismissed it  as against the
:present appellants. The judgment of the brial court proceeded
cbiefly on the case of K a m t r i  P r a s a d  v. Mohan B k a g a t  (1 ). On
appeal by the plaintiff the learned Judge held that the case of
Kamta Prasad r, Mohan Bhagat (1) was not applicaWe to the facts
here, and in that opinion we agree. In that case the mortgage
wapi executed for a different debt altogether, although both the
sale and the mortgage were of the same date, Here we hold
that, although the mortgage was a,otually executed a day after
the sale, nevertheless the mortgage was a part of the consideratioii
for the sale and must be regarded as part of the same transaction.
In this view the case of K a m t a  P r a s a d  y . M o h a n  Bhagat (1)

: has no application. It must be remembered that the pre-empbors 
in this case knew of the existence of the mortgage because it was 
mentioned in the sale-deed under which they pre-empted, lb was 
open to them as prudent men to see that tlie mortgage was paid 
off before the money which they paid into eollrt reached the 
hands of Musammat Jillo, We cannot see how the plaintiS who 
was no party tfcr-̂ uhe comproraise oan be adversely affected by 
anybhiag chey chose to do behind his back. In our opinion the 
view taken by the court holow is right* We, therefore, dismiss

■ tihis^appeal with coats.
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