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lower appellate court, was & proper decree and this avpeal musb
be allowed. We, accordingly, set aside the decrve of the learned
Judge of this Court and restore that of the lower appellate
court. We direet the parties to bear their own costs.

Appeal allowed.

Bafora Mr. Juskice Dyves anl Mr. Justice (foleul Prasad.
BECHAN LAL axp omrers (Derrwoanes) oo KISHAN LAL  (Poarsuire)
AND JILLO KUNWAR (DirmNpaNt).*
Prg-guption  Sals considsration iy park cash and in part o morigaye of ihe
properby purchased —Iorsuys binding on pre-smpior.

A honge wasy sold for o consideration which was partly eush and parily a
mottgage upon the house.

Held that a successful pre-omptor would ba bound to pay off the mortgage
beforo he was entitled to possession. Koemba Prased v. Mohan Bhapat (1)
digtinguished. St

Tag facts of this vase sufficiently appear from the judgment
of the Court.

Dr. 8. M. Sulaiman, Babu Piari Lal Bainerji and Munshi
Harnandan Prasad for the appellants.

Dr. Surendra Nath Sen for the respondents.

Byves and GorUL PrasaD, JJ. :—The facts out of which thig
appeal arises ure as follows :—On the 4th of October, 1914, the
plaintiff sold a house to Musammat Jillo, defendant No. 1, for
Rs. 1,800, It was stated in the sale-deed that oub of the congi-
deration money Rs. 900 was paid in cash and that o mortgage of
the house had been given for the balance. It was qaite clear
that the eonsideravion for the sale was the mortgnge plus the
balance in cash,  On the &th of October, 1914, Musammat Jillo
executed the mortgags. Defendants Nos. 2 and 8, Bechan Singh
and Bishnath Singh, appellants here, brought a suit to pre-empt
the sale and they made both the plaintiff and Musammat Jillo
parties to it. That suit was compromised between Musammat
Jillo and the appellants, The mortgagee plaintitf was exempted
from the suis. Accordmg to thay compromlsc it was agreed that

Jre—

*‘Seuond Appe&l%u 127 of 1920 ftom & damea of 0 5.4 Jenkms, Dlsbncf,
Judge of Benares, duted tho 19th of September, 1919, ravorsing a deoree of
. P. K¢ Ray, additional Subordinate Judge of Benares, dated the 17th of May,

e,

(1) (1908) L L. R., 82 All., 45
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Musammat Jillo should receive in cash Rs. 1,875 and it was
stated that altbough the appellants did not admit the validity of
_the mortgage which had been executed by Mussmmat Jillo in
favour of the plaintiff, neverthelsss, if Musammat Jillo was held
liable on that mortgage, they undertook to pay whatever her
liabilities might be. This suit was brought by the plaintiff on
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his mortgage and he made Musammat Jillo the first defendant and

Bechan Singh and Bishrath Singh defendants Nos, 2 and 8. The
main defence was that the mortgage was not genuine and that in
any case it was not binding upon the property. The first court
decreed the claim in part against Musammat Jillo by giving a
simple money-decree against her and dismissed it as against the
;present appellants, The judgment of the brial court proceeded
chiefly on the ease of Kamin Prasad v. Mohan Bhagat (1). On
appeal by the plaintiff the learned Judge held that the case of
Eamia Prasad v, Mohan Bhagat (1) was not applicable tothe facts
here, and in that opinion we agree. In that case the mortgage
was executed for a different debt altogether, although both the

sale and the mortgage were of the same date. Here we hold

that, although the mortgage was actually executed a day after

the sale, nevertheless the mortgage was a part of the consideration

for the sale and must be regarded as part of the same transaction.
In this view the case of Kamta Prasad v. Mohan Bhagat (1)
" hasno application, It must be remembered that the pre-emptors
in this case knew of the existence of the mortgage because it was
mentioned in the sale-deed under which they pre-empted. 1t was
open to them as prudent men to sce that the mortgage was paid
off before the money which they paid into court reached the
hands of Musammat Jillo. We cannot see how the plaintiff who
was no party testhe compromise can be adversely affected by

anything they chose to do behind his back. In our opinion the
view taken by the court helow is right, We, therefore, dismiss

- thiv appeal with costs, P o
Appegl dismyisesds
(1) (1902) T. L B, 82 All, 45.
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