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and not to the word ‘ ' p r o p e r t y . W e  are coufirmed in tliis 
view by the authority quoted in the reference before us, reported 
in Indian Liw  Reports, 8 Madras, 45S. In the present instance 
there is no “ value”  aet forth in tiie said instrument. No doubt 
this is-A contraveiiUoa of section 27 of tlie Indian Stamp Act, 
and, if it be foand that the omission to state the value of the 
property conveyed was done with intent to defraud the Govern­
ment, a prosesution will lie against the person wh.o executed the 
instrument, under section 64 of the Indian Stamp Act. The 
case seems to us strictly analogous to one whioh would arise if 
the exeeutant of a deed of gift chose to set a purely nominal value 
on the property conveyed and to stamp the instrument accord­
ingly. For thepurposea of the Stamp Law the valuation given 
^  the instrument would have to hj accepted. I f there was an 
intentional under-valu-ition, then a prosecution would protect 
the Go?erQm3ot against the attemptei fraud. There is no pro­
vision in the law authorizing the OoUector to do what he has 
done in the pre-:ient instance, namely, tio ascortaia the value of 
the property with a view to caEsing the in ĵtrumenb to Be stamped 
:with reference to; the value tihu3:a3c3i?tamed, ' Gor answer, there­
fore, to the first question referred to u3 is that the inatrumenb ay 
it stands does not require any stamp under the Stamp Act. The 
second question, except in so far as ib has been incidentally 
answered, does notarise, and the third q n e jt io u  does n o t  a r is e  a t  

all. Let this answer be returned accordingly.
Beferem Ge, a n s w e r e d .
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1922 drains o f the two so thiiit the amounti of watov disoliarged over B’ s, land was 
largely inoi'easQd, B tihea Ijlookod up tlie ohannal through wMoh. tliQ-watsr 
came on to his land.

Reid, on suit by A to liavQ this obstruction rom ovel, that sootion 43 of the 
Indian Eiisemonts Act, 1S82, did nob apply, and the dominant owner did not 
lose his eaKsemenli altogether through tho action wliioh ho had taken, but thai: 
the status ĝ uo a??rf,ohobh coirltl and should be vQatoretl. Karris v. Mowor and. 
So'HS (1) referred to.

T his was an appeal under section 10 o f  the Letters Patent 
from a judgment of a siagle Judgo of the’Oonrt. The facts of the 
case appear clearly (tohi the judgment under appeal, which was 
as follows ~

“ This] a mesfc impudent action, in fact one of the most 
impudentfthat I bavo ever come aoross. The plaintiff is the 
owner of two houses which adjoin one another, No. 1, which he 
occupies himself, and No. 2 , which he has let to some tenamts^ 
Adjoining No* 2, on the eastern side thereof, is the defendant*s 
house No. 3. The plaintiffs house No. 1 is on the west of 
No. 2 and Mie three houses stand in a line. In the north-east 
corner of No. 2, an old latrine existed, from which water, and also 
household water, passed through a channel or drain from the 
plaintifi’s house No, 2 to the defendant's house No. 3 through 
the dividing wall, and the plaintiff had by presoription acquired 
an : easement over this drain, ami he made np his mind to ufcilisse 
it for the purpose of bi.‘fl own house, No. 1, a=i well ;ia for No. 2. 
He, haTing felled in ah application to the municipal authorities 
to make a new oonsfcruotioa, hilt having obvioiisly obtained the 
consent of hla tetianta, surreptitiously Goastrueted a latrine for 
the use of his own house, No, 1, which he out off from view of 
the latrine in No. 2, hut the water and refuse from which he 
connected with the ohannel which oarried away the water from 
the old hitriiie used by the tenants of̂  N He altered tho 
construction of the old iatriae of vNo  ̂ 2 apparently Mth th© 
intention of creating an appearance of Itsa user. Thero is no 
doubt from the plan that th  ̂ohannel or drain, earryinef off the 
water from the new latrine and the old latrine formed a junotioa< 
on the plaintiff’s side o f  the wall so tfo t the water from both 
privies passed through one drain into the defendant's

; house, This fact is clearly found by the first court in the 
(X) (1905) 9 1 1*. T., 816,
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Munsifs description of the drain as he saw it, and it is by 
implicatioa coiifirmed by tho Jadgmeat of the lower appellate 
court. I f the lower appellate court has not found it as a fact, 
the evidettce is all one way, aad I finl as a facb under sec­
tion 103, that the new chatiael carryiag the refuse from tho two 
latrines whea it reached the defendaab’s promises at No. 3 was 
io one chaanel. Both courts have found, as they were bound to 
find, that this was imposing an additional burden upon the 
servient tenemeac. The plaiatiff had no right to construct; a new 
latrine and to coanect it with the drain in respect of whiah he 
enjoyed an easement, and I am satisfied that he knew that he 
had no ri^ht aud that he did ib secretly and dishonestly. The 
position became unbearable to the defendant and he blocked up 

chaonei s > as to put an end to the nuisance. This was the only 
way in which he could prevent it. Thereupon the plaintiff had 
the impudence to bring this action, complaining of interference 
and obstruction by the defendanc. The attitude taken up by the 
tw o lower courts is unintelligible to me. They have given the 
plairifciif a decree and directed the defendant to remove, the 
work which he had constructed to block up this drain on condi­
tion that the pliintiff remove the additional burden which he 
had wrongfiilly imposed. Tais is, in substance, giyiag judginent. 
in favour of a trespasser on condition that he cease his trespass  ̂
It is quite clear that the plaintiff had no case at all. The deci­
sion of both the courts is wrong. The snib must be dismissed 
with costs here and below, But that does not dispose of the 
cases because ^ question has been raised in the jndgmeut of the 
court below as to w;hether the additional burden which the 
plaindjff had iinposed upon this drain might not be materially 
roduced, as the person who put it  there could undoubtedly have 
remove,! it, aud, curiuasiy enough, both courts have held, as a 
matter of fact, that thiy addifcioual burdea could be easily reduced 
by simply closing the outlet from the newly constructed privy. 
This finding is wholly immaterial. 1 am afraid neither of the 
courts have read the section. The section providLJb that “ where,, 
by any permanent change in the dominant heritage, the burden 
on the servient heritage is materially increased and cannot be- 
reduced by the servient owner without interfeing with the-
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lawful enjoyment of the easement, the easement is extinguished.” 
'The question obviously is whether the (Servient owner can 
reduce the additional burden without interfering with the 
enjoyment of the original easement. That section is eminently 
good sense. The servient ownet is entitled to take his own steps 
to pi event a continuation of anything which constitutes a 
nuisance to himself. He can make an end nf it. But if the 
additional burden is bo eonscructed that he himself can get rid of 
it without interfering with the original easement, he is not 
.allowed to be vindictive. He is confined to the nece?sary stepvs 
for getting rid of the burden. Bat, oo the othi:‘r hand, he is not 
hound to submit to the a'iditional burden, if he oanuot remove it 
without interfering with the original easement, and when hw 
has to do thafc, the easement is by law extinguished A  dotfff-' 
nant owner who does things of this kind takes the rislc upon 
himself and I declare that the plaintiffs conduct in this ease has 
■extinguished this easement and that it no longer exists. I direct 
the first court to send a copy of this judgment to the muni­
cipality. It seems to me that steps ought to be taken hy the 
sanitary authorities against the plaintiff.”

The Hon'ble for the appellant.
 ̂ Munshi Iswar 8nran and M m ishi Hmiumdari Priim.il U}T 

thv'TespO:udents. / : '̂

MeaHs, 0. J., anti B.ANER.Tt, -i'. are ()f opinion that the
■decree of the lower appellate court must be affirmed, hecaiise : 
we are unable to see upon what principle it has been decided 
that the statutory right, whioh the plaintiff had as owner of 
house' No. 2 to discliarge hi« water into the drain of the defend­
ant’s house No. 3y has been extinguivshed. It is true that the 
plaintiff' v̂ as a wrong-doer when, having built on bouse No. 2 a 
.new privy, he onneited tha'. up with the draiii which had 
hitherto carried \>fater from one privy alone in house N<>. 2 to 
house No. 3. The method by which he conriectied up the novv. 
privy with the old drain was, in one senso, permanent and, "in 
.another sense, not permanent, beGau-̂ o it Was capablo of being 
blocked dr out away in a veiy short tim.i. It is clear law that i f  
:a man haS, for instance, a right bo walk across a curlain field, 
he does nob lose that right of walkin/ a-r,)ss th it fie) I merely
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because he commencea fco drive aeross it in a carriage, that is, 
he is not penalized and deprived of his right of nsiag the land by 
walkiog over it because he has asserted and -wrongfully exer­
cised the right to pasd over it in a carriage. The remedy open to 
the owner of ihe serviont tenemeat is to proceed against the 
person who claims the wrongful enlarged user and, oa his refusal 
to desist from his conduct, to take proceedings for an .injunction. 
At one time it was thought that the right to ancient lights could 
be lost by pulling down a buildiug which had acquired a right to 
lights and that the newly erected building did not have the pri­
vilege attaching to the ancieub lights in the previous building. 
That, however, .is not law to-day, and indeed on this question of 
abaadonmeut of ancient rights there have been several recent 
*ases mainly relating to iigh'. and air. The case of i fa r m  v. 
Mower ancl Sons (1) is a case in point on the question of abau- 
donment.

Reliaucu has been placed upon section -3(3 of i,he Imiian 
Easements Act, but we question whether the }>c!i manunt. ch;ingo 
referred to in this section does not mean suqh n change aŝ . for 
instance/ the / construction: oi. a burldiag ; with 1::; or 14 large 
windows in place of 3 or 4 smaller ones. Thaf. is a permanent 
change in the dominant heritage arid the owner of the servient 
tenement cannot reduce the burden without interfering with what 
undoubtedly was the prior right of the owner of the building, 
namely, to have light, and air to the smaller number of windows. 
If, therefore, whatever steps the servient tenement can take 
must necessarily interfere with the lawful enjoyment of the 
original aiTangemeat and the additional burden eanrxot be 
reduced, . then his easement is extiuguished. ' : Mere, however, the 
burden can be reduced without difficulty to its original limits. 
The connection between the new privy and tliw drain from No. 2 
that passes into No. can be blocked up or cut away and the 

. parties will, in all respects, be reverted to chei^ original position 
as it was before the plaintiif wrongfully oonnanted iip the new 
privy with tne ol'l drain. We, therefore, think that the decree 
made by the court of first instance, which %vt»s affirmed by the

(1) (1906) ul L. T., 816.
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lo w e r  appellate court, was a proper decree and this avipeal must 
be allowed. We, accordingly, set aside the decree of the laarned 
Judge of this Court and restore that of the lower appellate 
court. We direct the parties to bear their own costa.

Appeal allowad.

Bafora Mr. Jiissio} Ryvss mi I Mr- Ju&liine Qolml Prasad.
BBCHA.N LAL and oi'maRS (DBii’JSNOANTa) y, Kf,.-:5liAN LAL (Pi,AiNaOT]j>) 

ahd JILLO KUNWAR (Dmphndamt).*
Pre-emption S a k  com idoration in  jjark cash and in  p a rt a vw rigage o f the 

propsrtji purch'isad—M ortjtigs binding on pre-em ptor.
xi liouse w a s  sold for a ooasideratiati \vhi«li wfis p;n.'l;ly oasli and partly a 

m ortg-age up on  th e  liousG.
ffeldtihat a successful pro-ova.ptoi.‘ would be bound to pay off tlio .mottgage 

before lie was entitled to possession. .Kamia Prasad v. Mohan Bhagat (1) 
distinguished. •>-**■

T he facte of this case sufficiently appear from the judgment 
of tihe Couxb.

Br. S. M. Sulaimin, Babu Piari Lai Bmerp, and Munahi 
Pm&*ad for the appellants.

Dr. Surendra Nath Sen for the respondents.
Byv b̂s and Gokul Prasad , JJ. The facts oat of which this 

appeal arises are as follows:—On the 4th of October, 1914, the 
plaintiff sold a house to Musarnmat Jillo, defendant. No. 1, for 
Es. 1,800. It was stated in the sale-deed that out of the consi- 
derafcion money Es. 900 was paid in cash and that a mortgage of 
the house had been given for the balance. It wan quite clear 
that the consideration for the sale was the mortgage plus the 
balance in cash, da the 6 th of October, 19 14j, Muaammat JiOo 
executed the mortgage. .Defeadant.  ̂ Fos. 2 and E, Bechan Singh 
and Bishnath iSingh, appellants here, brought a suit to pre-empt; 
the sale and they made both the plaintilf and Muaamrnat Jillo 
parties to it. That suit was Gompromised between Munammat 
Jillo and the appellanta. The mortgagee plaintiff was exempted 
from the suir.. According to thac coinprornise it waa figreed that

* Seuoad Appeal%o. 1‘27 of 19-20, froma deeras of 0 . B’ . JenkiHa, Distrioli 
Judge of Banarss, dated tho 19bh of September, 1919, ravoraing a; deoEeo o£

. P. K.' Bay, Additional Subordiuata Judge of Banares, dated tlia of May,

(1} (1909) L L. E ., 32 All., 46


