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concerned with the share which was claimed in that suit by
Hashmat Ali. The d cision in the previous suis did not affect
any question of partition of the respective shares of Hashmai Ali
and Muhammad Ahmad, In a suit of this nature, in which a
co-sharer was made a defendant simply because he had an
interest in the property which was claimed, a decision between the
plaintiff and other defendants could not be held from any point
of view %o have the effect of res judicata as between the defend-
ants whose title was not in issue and was never determined in the
previous suit. This case very much resembles the case of
Somasundara Mudali v. Kulundaivelu Piliai (1) which has
been cited to us. Tne ruling in that case fully supports the
view which we have expressed above,

The result is that the appeal muss be dismissed as regards
the shire claimed as heir to Musimmat Khurshed Jahan, As
regards the share claimed by virtus of the purchase from Nizam-
ud-din, the decree of this Court and of the courts below must be
set aside and the cise remanded to the court of first instance with
directions to re-admit it under its original number in the register
and to dispose of it according to law. Inso far as the costs of
the litigation relate to the share in regard to which the claim
has been dismissed, the plaintiff must bear the costs of the

defendants in all courts proportionately to the portion of the

claim dismissed  As regards the remainder of the claim, costs
here and hithervo will be eosts i1 the cause. .
Decree set aside and cause remanded.

FULL BENCH.

Befora Mr. Justics Pigjotl, Mr. Jusiics Linlsey and Mr. Justice (ol ul Prased.
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view to defraud the [revenue, a prosecution will lie under section 64 cf the
Indian Stamyp Act, 1899. Refarence undur Stamyp Aoty ssction 46, (1) followed.

THis was a reference from the Chief Controlling Revenue
Authority under seetion 57(1) of the Indian Stawmp Act, 1899,
The facts which gave rise to the reference are set forth in the
following letter of the Board of Revenue:—

“ I am directed to refer the following case under section
87 (1) of the Stamp Act for the decision of the Hon’ble the High
Court. It has been referred for the orders of the Board of
Revenue, as the Chief Controlling Revenue Authority, by the
Deputy Commissioner of Bahraich otherwise than under section
562) of that Acu,

“QOn the Istof February, 1917, one Shaikh Muhammad
Muzatfar Ali, talugdar of Gandara, executed a deed of gift on
plain paper in favour of one Hasan Khan. T'he property gifted 1§~
a grove, but the value thereof is not given in the deed.

" The deed was produced before the Tahsildar of Kaiserganj
by the donee, Hasan Khan, and way impounded and sent to the
Deputy Commissioner for action, under section 38(2) of the Act.

“ The Deputy Commissioner hal the value of the grove
estimated (at Rs. 300) by the Tabsildar and is under the impres-
sion that dusy can legally be charged on this amount. He has,
however, submitted the ease for the orders of the Board of
Revenue as to whether the duty and penalty should be levied from
the donor or from the donee. He has not yet levied any duty
and penalty under section 40 (1) (b) nor has endorsed the insiru-
ment under seetiion 42 (1} ot the Act.

“ The Chief Controlling Revenue Authority has consider-
able doubt that the instrumeny is chargeable with duty on the
value of the property as estimated by the Colleotor ; and secbion
29 of the Stamp Act is silent as to the party by whom the duty
ona deed of gift is payable. In the present ease there was pre-
sumably a0 mgreement between the parbics as two who was to pay

uhargeabﬂlty of the instrument with duty thn, following pou::;s\;"l
arige s
(1} whether the words “set forth” in articlo 33 of
schedule I of the Stawp Act, relate to the word
(1) (1885) 1. L. B, 8 Mad., 458,



YOL. XLIV.] ALLAHABAD SERIES, 341

“ yalue” or the word * property ”’ immediately pre-
ceding them ; ‘

(2) whether having regard to the definition of the words
¢ duly stamped ” given in sub-section (II) of section
2 of the Act and the opening words of section 3, an
instrument in which the directions of section 27
have been disregarded and the value of the property
is not set forth or the property is andervalue ! and
in consequeace either no duty or a lower duty than
that chargeable on the real value of the property,
has been paid, is deemed to be not duly stamped,
and '

\8) whether if such an instrument is not duly stamnped the
Collector to whom it is sent under section 38 (2} can
under the law requirs the executant to show the
true value of the property in the instrument or can
himself estimate the value and then charge the
duty tuereon.

“ The only case on the point that the Ohlef Comlollmg
Revenue Authority - is awars of is that reported in Indian
Law Reports, 8 Madra¥, page 453. This related to a deed
of subblement mentioned in ‘urbicle 58, sehedule 1, of the
Stamp Act, where a similar phraseology isused. It was held in
this case that the words “as set forth in sueh settlement ”
applied not to the interest create1by the instrument buy to the
value seb forth in the setilement. ‘

“The case in Emperor v. Bameshar Das (1) referred to a

“ gonveyance ", article 23, schedule 1, of the Act, where there is
no room for doubt, The preseat question, where in a deed of gift
1o valus - whatsoever of the property is stabed, has” not, to the

knowlidge of the Chief Controlling Revenue Authority, been

decided by any of the High Courts in India.
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to be meutioned by seetion 27. Nor is there any authority in the:
Act for the Collector in such cases to cstimate the value of the
property and to levy the duty thereon.

« While admitting that it would open the door to - serious
evasion of duty the Board are inclined to the view that under
the Taw as it at present stands the instrument bas to be deemed
as ona not requiring any stamp and consequently as being under
no disability whatsoever, altheugh the executant ean be prosecu-
ted nader seetion 64 of the Aet for having failed o comply with
the provisions of sestion 27.

“Ifany duty were payable the Board think that the party
from whom 1t should be Jevied would be the executant, the denor,.
as the done: who produced the instrument and would be
benefited by it bas refused to pay the duby and the penalty -

“The decision of the Hon’ble the High Court is solicited
on the following three points : —

(1) Whether the instrument requires nny stamp under the:
Stamp Aet ¥

(2) If it does, what is the amount of stamp duty with which
it is chargeable? Can the duty he ecaleulated on the
value of the properiy as estimated by the Deputy
{Commissioner ¥

(3) Py whom is the duty payable 27

Pracort, LiNpsay and Goxur Prasav, JJ. —This i< o refer-
ence from the Chief Controlling Revenue Authority under sec-
tion 57, clause (1), of the Tndian Stamp Act, No, IT of 1899 The
point referred is a simple one. A dved of gift was executed
which enntains no statement of the value of the property thereby
conveyed.  The officer before whom the document was prr}duced
impounded it and referred it to ghe Depusy Commissioner of
Bahraich, as Collector of the distriot, for necessnry acbion  The
question reforred to us is, firgt of all, whether this instrument
requires any stawmp under the Indian Stamp Act.  According to
article 33 of the schelule an instrument of gift, such as the-
before us, should be stamped with the sime duty as a convey-:

- ance, for a consideration equal to the value of the property set

fozth in such instrument. Wo are satisfied that the words “ a8
set foreh in such mstrument ” refer back to the word “‘value,”
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and not to the word “ property.” We are coufirmed in this
view by the authority quoted in the reference before us, reporsed
in Indion Law Reports, 8 Madras, 453. In the preseni instancs
there is no * value”” set forth in the said instrument. No doubt
this is » contravention of section 27 of the Indian Stamp Act,
and, if it be found that the omission to state the wvulue of the
property conveyed was done with infent o defraud the Govern-
ment, a prosesution will lie against the person who executed the
instrument, under section 64 of the Indian Stamp Act. The
case seems bo us strictly analogous to one which would arise if
the executant of a deed of gift chose to set s purely nominal value
on the property conveyed and to stamp the idstrument accord-

ingly. For the puarposes of tae Stamp Law the valuation given
g}‘g_’bhc instrument would have to b: accepted. If there was an
intentional under-valuation, then a prosecution would project
the Governmunt against the attemptel frand. There is no pro-
vision in the law authorizing the Colleetor to do what he has
done inthe present instance, namely, to ascertiin the value of
the property with a view o causing the iastrumens to be stamped
with reference to the valus thus ascartained.  Our answer; there-

fore, to the first question referred Lo usis that the instrument as
it stands does not require any stamp under the Stamp Act. The

second - question, ‘except inso far as it has heen Iincidentally
answered; does not arise, and the third question does not arise ab
all.  Let this answer be returned accordingly,

Reference answered,

APPELLATE CIVIL.

Before Sir Girimuool Mears, Knight, Chisf Justice,’and Justice Sir Pramada
Charan Banerfi. :

RAMBSHWAR DAYAL (PrAmyier) vi MAHARAY CHARAN awp ANOTHER
(DepnynaNTs).¥

,Abt No, V of 1882 (Tadian Hassmsnts 4¢b), section 48——7mwm.smf-——3urdm ot
serypiont 0 brer increassd by action of de nimant ownowae7nadJof sarmant _

owndr== flasswent not necassarily ertin uishel.

Ay thoe owneyof two adjoining houses, had a privy in one, the wa,ter i’rom
“Inch flowed ‘into the land of B, aud as to this there oxisted an sasement in
favour ol 4. - Bub 4 built 4 new privy in the gecoud house, and convected the

# Appeal No. 6102 1920, ‘um‘ldrvsect-ion 1_0 of the‘Lehters l’a;téntL
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