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FT) Sessions Judge had been right in his views and the case had been
Tapnnon & case of culpable homicide, the senfiznce is inadequate. Taking
v. it as a uase of culpable homicide, it 1s about as bad a case of

SHEO L. . . .
Darsuan culpable homicide as can be conceived and was a case in which

B1van. the maximuw sentence allowed by the law -hould have been
inflicted We inflict that sentence now by enhancing theseutence
of seveu years' rigorous i nprisoament into one of transportaiion
for life, ,

Sentence enhanced,
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Civil Procedure Cods (1908 ), section ll—-DLes judisalu—~Application of the
doctrine of res judicata fo parsons who ware co-dafonlants in the formar
suit,

A decision as between co-defondants cannot be res judicaa under fhe
provmmns of section 11 of tho Code of Uivil Procadure unloss ib was necessary
to deside an issue betwoan them in ordar Go grant relief to the plaintiff
Mohaminni Fashmat AL v, Kaniz Tabima (1) and Semasundora Mudals .
v. Kulandaivele Pillai (2) roferred to.

THIS was an appeal under seetion 10 of the Letters Pa.l.enb
froth a judgment of a single Judge of the Court.
_ The facts of the case are fully stated in tho judgment of the
Court,
Babu Piari Lal Bamrﬂ, for the appullant
- Mr. G. W. Dillon, Dr. 8. M. Sulaimon, Mc. Humidullah,
Mr. 8. A. Haidar and Maulvi Tgbal Ahmad, for the responients.
Mgags, C.J., and Bangrn, J. :-~The question which arises
in this appeal is whether the suit of the plaintiff is barred by the
rule of res judicata. For the purpose of de%-ermining‘ this
question, it is necessary to state a few facts. One Karim-ullah
died many years ago leaving a widow, Musammat Sabi-un-nig
ason, Nizam-ud-din, and two daughters ¥hurshed Jah&n an
Kaniz Fatma, Disputes arose between the heirs of Kunm~ulhh :

i
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and a suit was brought by Khurshed Jahan, one of the daughters,
for her share in the estate of Karim-ullah. That suit was cow-
promised and a decree was passed on the basis of the cowmpro-
mise 1 1868. According to the compromise and the decree,
Khurshed Jahan relinquished her claim to the estate lefl by
her father, and as to the property which was found by
arhitrators in that case to be the property of her maother,
Musninmoat Sabi-un-uissa, she alse relinguished the rights she mighs
acquire 1w Lhay property upon the death of her other. This
relinquishment was for a consideralion, As stated alove, the
terms of the vompromise were embodied in a decree and the decree
was passed as hetween Khurshed Jahan and her sister Kaniz
Fabina as also the other heirs of her father. Khurshed Jahan
died. Nizam-ud-lin esecuted o sale-dved in favour of three
persons, nawcly, the present plaintift Mubawwad  Ahmad,
Muhamwal Kasim and Mushtaq Ahinad.  Mohanmad Kasim
having died, hissoa Hashmat Ali, hronght a suit in 1912, which
was suit No. 24 of that yerr, for possession of the property sold to
his father by Nizam-ud-din as also a share of the property which,
he allegel, had been inberited by him from Musammat Kharshed
Jahau, who was~his wife. Tu that suit several houses were
claimed. The presens plainsiff, Muhammd Ahmad, was made a
dofendant, because he was one of the purchasers under the sale-
decd execubel by Nizam-ud-din. The suis was for partition of the
share which was claimed by Hashmt Al and for possession.
The ease was tried aud, in the cnd, she claim of Hashmat Ali was
dismissed in respect of the property purchased from Nizam-ud-din
on the ground that Nizam-ud-din bad previously sold hisinterest
in the property and had, sherefore, no right to convey it to the
persons who obLtained a sale-desd from him. As regards the
property which was slaimed by right of inheritance to Khurshed
Jahan, the claim was dismissed on the ground shat Khurshed
Jahan had abandoned her rights in the property and, therefore,
none passed to her heirs. Subsequently to the passing of this
decree, the present suit was instituted by Mubammad Ahmad,
and he claimed the share Nizam-ud-din had sold to him under the
sale-deed to which we have referred above and also a share in the
property in dispute which he claimed to have inherited from his
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mother Khurshed Jahan, 'The present suit relates to only one
of the houses elaimed in the previous suib.

The court of first instance dismissed the suit on the ground of
ves Judicata, . Lt held that the matter was res judicata by reason
of the decision in the suit broughi by Hashmat Ali in 1912 and
also by reason of the decrec which was pussed in 1868,

"The lower appellate court affirined the deerec of the court of
first instance holding that the matter was res judicala in conse-
quence of the decision in the previous suit brought by Hashmay
Al

Phis decree of he lower appellate court was affirmed b
learned Judge of this Conrt,

In the appral before us it 19 contended that the view of the
lower appellate court and of the learned Judge of this Court that=
the claim is barred by therule of ves judicata by reason of the
desision in the suit of Hashmat Ali, is erroneous and that section
11 of the Code of Civil Procedure cannot be held to apply to the
present case.  For the decision of the question of 7es judicnta,
we deem it desirable to consider the case from two differens,
aspects. The elaim relates to different shares in the house which
is the subjoct-matber of the suit.  As regards one share, which is
about 1/6th, the clalm is based on the sale-deed executed by
Nizam-ud-din. Asregards the vewmaiuder of the share claimed, d,
the suit of the plaintiff is founded on his right of inhegitance as
‘the son of Musammat Khurshed Jahan ~ As regards the latter
claim, that is, the claim based on the right of inheritunce to
Khurshed Jahan, the court of first instance, as we have said above,

a

“held that by reason of the decision in 1868 the plaintiff had no
_ right and also thut the matter was »es judicata. We think that

this view of the court of first instance is correet. In the suit
which was decided in 1868 & decree was passe] against Khurshed
Jahan, the effect of which was that Khurshe (1 Jahan was not
entitled to auy part of the property claimed, whether as the heir
to her father or as the future heir of her mother, Thay du_(,re;
was passed between Khurshed Jahan and Kaniz Fatma and the
predecessors in title of the other defendants 1o the present suit;

Therefore, unless the decree was tainted with fraud or was
procured - by undue influence, that deerve will he bxndmg on
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Khurshed Jahan and every person claiming title through her.
It was not asserted, nor is it now claimed, that the decree was
obtained by fraud or by undue influence. Therefore the decree is
a valid decree which is binding between the parties to the present
suit. Furthermore, we have to consider the eftect of that decree,
and it is urged that the effect of it is that Khurshed Jahan did not
lose the right which she might acquire in her mother’s property
after her death. This question cf the vight of Khurshed Jahan
is concluded by the decision of this Court in the case of Mokam-
mad Hashmat Ali v. Kawiz Fatima (1), In accordance with
that ruling Khuorshed Jahan had lost all right in the property
including the properiy now in suit, and the plaintiff cannot elaim
any share in that property as one of the heirs of Khurshed Jahan.
This part of the plaintiff's claim has, therefore, been rightly
dismissed, though as we shall show hereafter the view that the
decision in Hashmat Ali’s case operates as res judieata is, in our
judgment, not correct.

We have now to deal with the remainder of the plaintiff’s
claim, that is, with that part of the claim which is based
on the purchase from Nizam-ud-din. As to this part of the
claim the courts below have held that inasmuch as Muhammad
Ahmad, the present plaintiff, was a party to the suit brought by
Hashmat Al: and that suit was dismissed on the ground that
Nizam-ud-din had no title to the property which he sold, the
matter has become »es judicata. We are unable to agree with
this view. The rule of ves judicata is 1aid down in sectron 11 of
the Code of Civil Procedure. Under the provisions of that
section an issme which arises in o subsequent suit should not be
tried by the court if the same issue has been tried in a previous
suit between the same parties or persons through whom they
claim, and this trial has Leen by a court competent to try both
the suits, Now in the present suit, the matierin issue is whether
the plaintiff Muhammad Abmad has acquired by reason of his
purchase from Nizam-ud-din the share which he claims in the house
in dispute. In the previous suit this was not the issue before
the court. The issue in that suit was whether Hashmat Ali had
acquired the share which he claimed by virtue of the sale-deed

(1) (1915) 18 AL, 7., 110,
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1929 executed in his favour by Nizam-ud-din. The issuc, therefore, }'n
MUHANNAD the present »uil, wus nob identical with the 1ssue which arose iIn
e the previous suit and the question of the title of Muhammad
Zaron Ahmad, the present plaintifl, was never decided in that suit. Iy
Anman,

is true that he was a defendant to that suit, but a decision as
botween co-defondants caunob be res judicate under the provi-
sions of section 11, unless it was necessary o decide an issue
between the co-defendants in order to grant reliel tothe plaintiff,
This has been held m numnerous cages to which it is not necessary
to refor. As belween the present plaintiff and the defendants
$0 this suif. no issue was tried in the previous suit and no isme
could bo tried for the purpose of determining the quesiion of the
title of Hashmat Ali, The present plaintidf does not derive
title from Hashmat Ali anl any decision which was arrived ai.-
between the pres.nt defendanis and Hashmat Al cannot, there-
fore, be binding upon the present pluintiff,

xplanation 1V of seetion 11 was relied upon in the argument
before vs: but that Explanation doeg not, in our opinion, afford any
help to the respondents. Under that Explaniion, a party to a
guit, who could and ought to have put forward a claim or a
defenre hut does not do so, cannot be allowed to set up the elaim
or the defence in o subsequent sutt.  In the suiv of Hashmal Al
Muhammad Abmad way a defendiny, aod he could not put forward
his present claiin as a doefence to tho suit of Hashman Al
Therefore, in our opinion, Explanation IV his no application 1o
the present case. It was urged thai, as the suit of Hashmat Al
was a suit for pirtition, all parsies having un interest in the
property were necessary partios to the euit and the title of the
dofendants, who were co-sharcrs of the plaintiff, could be deter-
mined in that suit. No doubs, inn suit for partition where the
rights of different persons interesied iu the properly as co-
sharers have to he determined and have boen so determined, the
decision might operate as res judicata although the plaintiff in
the subsequent suit may have been a dofendant in the previous:
suit. But that was not the ease here. In Hashinat AlP’S suit no
question had to be determined as to the respective rights of
Hashmat Al and Mubammad Abmad. Muhammad Ahmad had
no defence to the elaim of Hashmat Ali aud he was not at all
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concerned with the share which was claimed in that suit by
Hashmat Ali. The d cision in the previous suis did not affect
any question of partition of the respective shares of Hashmai Ali
and Muhammad Ahmad, In a suit of this nature, in which a
co-sharer was made a defendant simply because he had an
interest in the property which was claimed, a decision between the
plaintiff and other defendants could not be held from any point
of view %o have the effect of res judicata as between the defend-
ants whose title was not in issue and was never determined in the
previous suit. This case very much resembles the case of
Somasundara Mudali v. Kulundaivelu Piliai (1) which has
been cited to us. Tne ruling in that case fully supports the
view which we have expressed above,

The result is that the appeal muss be dismissed as regards
the shire claimed as heir to Musimmat Khurshed Jahan, As
regards the share claimed by virtus of the purchase from Nizam-
ud-din, the decree of this Court and of the courts below must be
set aside and the cise remanded to the court of first instance with
directions to re-admit it under its original number in the register
and to dispose of it according to law. Inso far as the costs of
the litigation relate to the share in regard to which the claim
has been dismissed, the plaintiff must bear the costs of the

defendants in all courts proportionately to the portion of the

claim dismissed  As regards the remainder of the claim, costs
here and hithervo will be eosts i1 the cause. .
Decree set aside and cause remanded.

FULL BENCH.

Befora Mr. Justics Pigjotl, Mr. Jusiics Linlsey and Mr. Justice (ol ul Prased.

" In rED mATTER o MUHAMMAD MUZAFFAR ALL*
Aot Noo TLof 1809 (Tndian Stawmny Act), scheduwis I, uriicle ijb’ﬁantp-——j)aed
of yift~~Vialua of property not stated.
Tt ina deed of gift’ the yalua of tha property dealt with is not gok. fortb,
the deed does not require any stanap, and ib is not within the competence 33 :
‘the Collaetor to have the said property valusd in order-by’ agsess the dnty p' :

able: If, however, the valus of bha prol)am by 4 mtentxona;]ly omxtted vmh a

% Givil Miscellanenus go.‘ 195 of 1921,
C{1) (1904 T L. By 98 Mad., 457,

1923

MusaMMAD
ApMAD
2. .
Zianug
AXMAD.

1929
Jannary




