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was within his jurisdiction in determining whether or not
suflizicnt cause had beenshown by the plaintiff for hisabsonce
when the suit was actually called on for hearing. The question,
however, in my opinion is very distinetly one for the consider-
ation of this Court in the exercise of the powers of superinten-
dence given it by the Provineial Small Cause Courts Act. If
procecdings such as shosc now before me are upheld hy this
Court, in the absence of any represeniation as to the existence of
exceptional cirecumstances warranting the said procedure, the
practical result will be that this Court must acquiesce in the
open disregard of the very proper rules which it has issued for
the purpose of regulating the business of subordibate courts.
Jpder the circumstances of the case this suit should, in my
opinion, have been readmitted for hearing, I am even prepared
tosay thatthe learned Judge of the court below did, in my
opinion, aet in the exercise of his jurisdiction with maserial
irregularity where, withous any pre vious warning to the public
and as I must presume, in the absence of any exceptional
circumstances which eould be pleadel as warranting such a
course, he called on this particular suit for hearing after bhe
hour of 5 p.m,

T allow this application and, reversing the order of the covrt
below, direct that the suit in question be restored to the pending
file of the Court of Small Causes at Cawnpore and set down for
hearing aciording to law. The costs of this application will be
costs iu the cause.

Application allowed.
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One Ram Kirpal, the holder of an osccupancy tenancy, died prior to the
coming into forco of tho Agra Tenancy Act, 1901, and was succecded in the
tenauoy by his widow  Aftcr tho death of the widow (the Act of 1901 being
them in force) tho roversionors of Ram Kirpal sned to cjeot her repre-
sentutive on the ground thab they woro the persons ontitled to possession on
the widow's death

Heid that the claim wag governol by tholaw as laid down in the North-
Western Provinces Rent Aet, 1881, and the plainbiffy were nol onbitled to
succced unless they could prove that they had sharel with Ram Kirpal in tho
cultivation of the tenancy.

Tue facts of this case are fully stated in the judgment of
the Court.

Babu Diars Lol Banerji, for the appellants.

Munshi Haribans Sahai, Dr. Kailas Noth Kutju and
Munshi Kanhaiyae Lal, for the respondents,

Ryves aud Goxvn Prasap, JJ.:—The facts out of which
this appeal arises are as follows :—One Ram Kirpal wasan
oseupaney tenant of 31 bighas, 9 Dbiswas. He mortgaged 14
bighas, 17 biswas, in 1896 and m 1897, that is tu say, there were
two mortgages, in favour of Sheonandan Singh. Ram Kirpal
died before the prescnt Temaincy Act came iuto foree, that is
before 1902, and he was succeeded in the tenaney by his widow
Musammat Suneia. It appears that the rent for the years 1309
and 1810 Faeli fell into arrcars and the zamindar brought a
suit to eject Musammat Sunctar and the mortgagees. This was
decreed by the trial court and on the 16th of April, 1904, the
zemindar got possession. Afterwards, however, on the 18ih of
September, 1905, the ejoctment proceedings were quashed by
the Board of Revenue and the possession of Musammat Suneta,
or rather, she having died, thal of Baldeo Prasad as her
represeutative, was restored on the 18th of October, 1905.
Thereafter the mortgagees in 1908 brought a suit against
Baldeo Prasad to retover possession. That suit was eoms
promised and according to the compromise it was agreed
that the morigage mouney was ascertained to be Rs. 6007
and the mortgagees were given possession of some of the
original mortgaged plots. In 1916 Baldeo Prasad redecmed
bhe mortgage and recovered possession of the whole, This suit
was brought in 1917 by the plaintiffs who alleged that they
were members of a joint undivided family with Ram Kirpal
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Siugh at the time of his death 18 years ago, and also, apparent-
ly, that on the death of Musammat Suneta Kunwar they were
the next reversioners. They pleaded in paragraph 10 of she
plaint that the cultivatory holding in dispute was jointly held
by Ram Kirpal Singh ana the plaintiffs and the said land was
joiatly cultivated and -the defendants had nothing to do with it
and were in wroongful possession, They, thercfore, pray.d for
possession of the wmortgagel property on paymens of Rs 600,
the mortgage-money piid by the defendants. They alss claimed
mesne profits. The defendants denied that the plaintiffs were the
next reversioners, or that they had been joint with Ram Kirpal
Singh., They also denied that the plaintiffs were ir joint cultiva-
tion of the land with Ram Kirpal Singh, They further pleaded
that Ram Kirpal Singh bad adopted defendans No 1 as his son,
*T*The trial court came to the conclusion that the plaintiffs and
Ram Kirpal were not members of a joint Hindu family. Yt
also found that the defendant No. 1 was not the adopted son
of Ram Kirpal Singh. It was admitted in the trial court
that the plaintiffs were the next reversioners to Ram Kirpal
Singh. The court then went onto hold that as Ram Kirpal
Singh had died before the present Tenancy Act came into
foree, the succession to the holding after the death of his
widow would be governed by the provisions of the ordinary
Hindu law, purporting to rely on the case of Bisheshar dhir
v. Dukharan Alir (1), In the result the Munsif deereed
possession to the plaintiffs on payment of Rs. 600 within three
months from the date of his decree. Both parties went up
in appeal. The learncd Judge of the lower appellaie court
has confirmed the findings of the trial court on questions of
fact involved in the case, bhut has held that the case of
Bisheshar Ahir v. Dukharan Ahir (1) did not lay down that
the proviso to section 9 of the Rent Act (XII of 1881) did
not apply, and that the plaintiffs having failed to prove
_joint cultivation with Ram Kirpal Singh deceased were not
entitled to succeed.

The plaintitfs come here in second appeal, and the con-
tention urged by their learned vakil comes to this, that

(1) (1916) L L. B., 88 AL, 197
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having regard to a scries of decisions of this Court the ordi-
nary Hindu law had to be applicd aud not the olid Rent Act
(No. XII of 18%1), and refercnce was made to the cares of.
Bisheshar Alir v. Dukharven Ahir (1, Bhup Singh v. Jai Rom
(2), and Nethw v. Gokalie (3). In our opinion none of
these cases deeides the point raised in this. appeal. The
question is whether in the case of a tenant who had dicd be-
fore the prosent Touancy Act wcane inte force, sucession
wis to be governcd under the gew Tenancy Acl. Having
regard to the provisions of that Ach 16 has been ducided that
the present Tenancy Act would have no relrospective ctfeet
soas to affect o suceession o the holding of such n tonang

But the point whether the succession to such a tenancy

would be governed by Hindu law propor or by the Hindua

law ag modified by the lieut Act (No. XiT of 1881) has ke
so far as we know, been she subjecl of decision in any case
in this Court.

In the case of Bisheshar Ahir v. Duklaran Ahir (1), the
dispute was botween the sons of two daughters who had suc-
coeded their mother to an oceupancy holding whish had
been loft by their father who had died hefore the Tenaney
Act ame into force. The Judges in that case held that in
eawes whore the Tenaney Act was silent the succession would
be governed by the ovdinary Hindu law, In that cuse the
daughters’ sons only beoawe cntitled o tho tenancy atter
the death of the last surviving daughter, which happened long
after the present Tenwney Act had come into lorce. Their
vights did not come into existence on the death of the last
{ull holder, the original tenant, thewr waternal grand father,
That case, therefore, does ot lelp us in the case now
before us.

Inthe case of Bhup Singh v. Jai Rum (2) it seems to
have been assumed or taken for granted that if the Tenaney
Act (No. IT of 1901) did not apply, succession would be
governed by the Hindu law, Seotion 9 of the Renbt At ~
1881 does not seem to have been brought to the notice o

{1) (1916) 1. L. R., 38 All., 197. (¢) (1918} 6 A, L, T., 459,
(8) (1915) L. I. R., 87 All , 678,
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the learned Judges who decided that case, and it certainly was
not considercd.

The case of Nuthu v, Gokalia (1) is beside vhe point, inas.
much as in thut case whether the Hindu law applied or
section 9 of Act No. XII of 1831 applied, the result would
have been the same. In that case, too, section 9 of Act
No. XIT of 1881 was not discussed.

Ii the preseny case it appears that she original tenant Ram
Kirpal died belore the Tenauncy Act came into force, The
succession to his estate was governed by Act No. XII of
1881 and » collateral could not inherit his property unless
he was joint in cultivation with him. The plaintiffs founded
their claim on the grounl that they were moembers of a joint
Hindu family with the deceased tenant and were as such
feterested in the cualtivation. Tuis issue has been Ffound
against them, It is true that there is no finding by the
lower appellate cours that they were not joint in cultivation
with the deceased tenanb. If the plaintiffs were not joint
with Ram Kirpal, the whole fabric of their suit collapscs.
We do not see how they can claim a title to the tenancy.
As we have stated above, the succession openel out to the estate
of Bam Kirpal when the Rent Act of 1881 was in force. The
actual possession of the plaintiffs, if thoy were then in existeac»,
was wmerely postpoped during the life-time of the widow: Sec
Dulari v, Mulehund (2). If the wilow had not been in axis-
tence they could not have succeefed unless they had a shue in
the callivasion, If thoy were not in existence ab that time they
could not certainly come iu as reversioners who have shared in
the cultivation. Their rights arvose then and as their joint
cultivation was based on ths family being joint, which has
been found against thew, we think the lower appellate court
was right in dismissing their suit, We, therefore, dismiss this
appeal with costs,

Appeal dismissed,

(1) (1935) L L. R, 87 AllL, 652, (2, (1910) I. L. R., 82 All; 814, -
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