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there cited). We think, therefore, thal the question of law as 1921
well as the question of fact tried out in thfa e?ux‘t below must be .~ "
decided against the appellants. We disiniss these appeals, 0. %
accordingly, with costs. Cm1EYR
Appeais dismissed.
Bafore Mr, Justice Piggott and M. Justice Walsh, J ;222 "
LALTA PRASAD (Ducrer-morpir) v. SURAT EUMAR AKD orHERS T

(JupaurNT-DEBTORS) #

Qivil Procedurs Cods (1908 ), ssctron 48, clauss 2(a)—DLuscution of decrea—
Lo nusabion = ¢ Frand” ~Beacitbion preventad by o sariss of frivolous
objschions on the part of the judgment-deblors.

Where the judgment-dabtory, by mosns of asories of absolutely frivolous
and futile objections, succee lod 1n provenbing egecution of he decros lagainst
them for moie than twoelve yeairs, it wa, held thab their conduct amounted to
fraud within the meaning of rection £3, clause 2(a), of ths Code of Civil

“Procedure and the docree-holder was ontibled t> the benefit of the section.

Beni Prasad v. Kasii Nath (L), Mewa Lul v Admned Al (2), Hvans v.

Edmonds (8), Jolsjfa v. Baker {4) and Durry v. Pesh (3) reforred lo.

Tur facts of this case were as follows :—

A decree was obtained in the court of the Subordinate Judge
of Cawnpore, on the 16th of November, 1900. On appeal the
decree was upheld by the High Court, on the 19th of Februiry,
1903. The decree was against two sets of defendants. After
the decree the defendants first set sued for a declaration that
they were minor» and were not bound by the decrce beeause
they were not properly represented. They got the declaration
on the 1s. of July, 1907. During all this period the execution
of 1o decree was stayed.

In 1908 the dosiee-holders songht execution against the
defendants seond set. The laiter objected that under an
agresment prior (o the decree the decree-holder had agreed
not to execute the dearec against them. The objection was
disallowed.

In 1909 an application was wade for the sale of immovable
propersy of one of Lhe judgment-debtors. Objections were putin-

# Pirst Appeal No, 171 of 1921, from a decree of Kashi Frisad, et
Subowdinate Jufge of Cawnpore, dated the 92nd of Tanudry, 1941
(1) (1909) 6 A. L. J.,401.  (8) (1868) 13 0. B, 177, -
(2) (1911) 9 A. L. T, 17, (4) (1883) 11 Q. B. D., 255.
(5) (1889) 14 A C., 887
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by his brothers, who claimed a share in the property. The objue.
tions being allowed, a suit was brought by the decrce-holder for
a declaration that it was the property of the judgment-debtor
alone., That suit resulted in a compromise, under which the
same property was mortgaged to the decree-holder for a sum of
Rs, 5,000,

An application was again made in 1915, of which the only
record extant is a note in the Exceution Register that it was
dismissed as tlme-barred. An application was again made on
the 22nd of May, 1918, to which also objection was taken on the
ground of limitation. The Judge, however, held it within time,
on the Tth of December, 1918. On the 12th of May, 1920, the
present applicntion was made. Notices were issued to the
judgment-debtors, but nono of them appearsd. Kxecution was
ordered to proceed ex parfe. On ithe 20th of December, 1920,
Suraj Kumar (one of the judgment-debtors) put in appear-
ance and objected on the ground of limitation, The learned
Subordinate Judge dismissed the decrce-holder’s application for
exccution as time-barred. The decree-holder appealed.

Munshi Gulzari Lol (Babu Indu Bhushen Banerji with
him), for the appellant :-—

The lower court has held my applicaiion time-burred both
voder the three years’ rule aud under thetwelve years’ rule as laid
down in section 48 of the Code of Civil Procedure. So far as the
three years’ rule is concerned, my submission is that the present
application was made on the 12th of May, 1920, and the one
preceding it was made on the 27th of May, 1918. So it is clearly
within three years of the last application, Objeciion was taken
to the application of 1918 also on the ground of limitation but
it was held to be within time. It is true that an application had
been made in 1915 and in respect of that application it was held
that it was beyond time. Tho record, however, is not available,
and we find only in the Execution Register a note to the effect
that it was dismissed on the groand of limitation. The posi tion,
therefore, is this that the later ome of the two conflieting
decisions (of 1915 and 1918) is in my favour. My submission
is that the later one should prevail, and, if it do ¢s, the present
application is within time,
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As regards the twelve years’ rule of limitation, the applica-
tion no doubt is made after more than the period contemplated
by law, bui two points are to be noted in this connection,
Firstly, the execution was stayed till the 1st of July, 1907, ie.,
during the period when the litigation was going on hetween the
defendants first set and the deeree-holder. Secondly, the present
judgment-dcbtor made a number of frivolous objections to all
the applications with the iatention of delaying and defeating the
decree-holder’s right, All these objections proved futile and
were rejected, [For ingtance, when in the year 1908 the decree-
holder made an application for execution, the julgment-debtors
said that the decree-holder had, under an agreement previous to
-the decree, agrecd not to execule it against them, This
objection was naturally dismissed. Again, in the year 1909 when
an application was made for the sale of immovable property of
Suraj Kumar, objections were put in by his brothers, who also
claimed a share in 15, The ultimate result of that litigation was
that o mortgage of the same property was exccuted in favour of
the decree-holder for a sum of Rs. 5,000, So, that objection was
also a frivolous one. A number of times summonses and
warrants ware issued, but vhey could not be served and executed,
All that shows that the judgment-debtors were acting in bad faith,
raising hopeless and frivolous objections, and evading the process
of law with the sole intention of gaining time and delaying the
rights of the desree-holder, Such conduct on their part amounts
to fraud within the meauing of section 48, sub-section 2 (a), of the
Cole of Civil Prosedure. I am supported in this view of the law
by the following authorities : Beni Prasad v. Kashi Nuth (1),
Mewo Lol v. Ahmaod Ali (2), Pattakare v. Rongasams Chebti
(8) and Jogindra Nath Pathak v. Mirza Mohammad Husain
(4).

Pandit Madan Mohan Noth Raina (for Dr. Kailes Nath
Katju), for the respondents :—

The application of 1915 having been mide mote than twelve
years after the date of the decres, it was rightly dismiswsed as

timebarred, Any subsequent application made after fhat was
(1) (1909) 6 A. L. 7., 401.  {8) (1683) 1. In. R., 6 Mad.,, 365.
(2) (1911) 9 A. L. 3., 17. {4) (1911} 14 Qudh Gases, 298.
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lso barred, and the court went wrong in holding that he
application of 1918 was within time in spile of a privr decision
which bad held the application of 1915 beyond time The
applications of 1015 and 1918 being time-barred, the present
application was also time-barred.

Munshi Gulzari Lal was not called upon to reply.

Pragort, J.:=This is a decree-holder’s appenl in an execution
maiter, On the lace of it it seems not a little startling that a
decree originally passed on the 16th of January, 1900 and
affirmed by this Court in appeal on the 19ch of February, 1903,
should still be under execution. The court below has held that
the decrec-bolder is now batred, both by the three years’ rule of
limitation under the Indian Limitation Act, and also by the-
special provisions of section 48 of the Code of Civil Procedure,
Taking these points in order, we do not ihink the court below
wae right rcgarding the three years’ period. The application
now hefore us was made on the 12th of May, 1920, and it wag
well within three years of ajprevious application which had been
disposed of in the year 1918. The court below has got round
this ditficulty by a process of reasoning bused upon the fate of g
previous appliecation of the year 1915, Ifor reasons which we
neced nob enter into, the rceord is scriously defective; butin a
general way wo may aceept the fact that in the year 1915 there
was a deeision by the execulbion cowrt to the elfect that the
execution of the decree was thon time-barred. What we do not
know is whether this decision proeseded with refercnee to the
three years’ rule, or the twelve years’ rule laid down in section
48 of the Code of Civil Procedure. The samc question of
limitation wos raised againin the year 1918 and was then deeided
in favour of the deoree-holder. That decision may have been a bad
one. {It is possible that if the judgment-debtors had contested
it in appeal, there might havo been a decigion in their favour on
the ground that the decision of the year 1915 could not be
re-considercd or set aside, As the case now stands, the later of
tho two decisions in respect of which either party can plead
the principle of res judicala, is in favour of the decree-holder,
The grounds, thercfore, upon which the court below has applied
the three years’ rule of limitation, eannot be sustained.



VOL. XLIV.) ALLAHABAD SERIES. 323

The question regariding the application of section 48 of the
Cods of Civil Procedure is a more difficuls one. The fact is that
until vhe wonth of July, 1907, the decree-holdurs were being held
up by a subsequent litization, in which it was fnally decided
that their decrce eould not bo- execnted against oune set of
defendanls who werc minors ab the time 1t was passed. This
does not affect the validity of the prosent cxecubion, but merely
serves as a partial explanation of the long delay which has
affected those proceedings. When the decree-holders took out
execution in the year 190¥, an objection was raised on behalf of
the brothers of one of the present respondents, that is, the party
against whom the decree was aduwnittedly capable of execution,
shich led to furgher litigation and, after a decision in this
Court in favour of the decree-holder on the question of
limitation, to a compromise under which a substantial portion
of the decree was realized. Since then the judgment-debtors
have obstrueted the execution of tho decree in various ways;
even in connection with this present application they seem
to have avoided scrvice of the notice and to have succeceded
with difficulty in obtaining a re-hearing in the court below
after an ex parle urder had been passed against them. Taking
a broad view of the evidence, we think that the principles
affirmed by this Court in caseslike those reported in Beni Prasad
v. Kashi Noth (1) and Mewa Lal v. Almad Ali (2) are
applicable. We hold that execution of this decrec has been
obstructed by fraud on the part of the judgment-debtors to a
sufficient extent to emtitle the decree-holders to the further
opportunity sought by them under this present application.
We, therefore, allow this appeal, set aside the order of ihe court
below and send the case back to that court with directions to
proceed with the execution according to law. The decree holdors
appellants will be entitled to their costs in this matter in both
courts.

WaLsH, J.:—1I agrec. I propose to add a few words upon the
question of fraud dealt with by the learned judge. It is clear

to my mind that he has taken mueh too narrow a view of his

function. He says that the mere filing of frivolous objections:
(1) {1909) 6 A, L. T, 401, (2) {(1911) 9°A. L. T, 17
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was nobt a fraud ay it did not prevent execution and that the
fraud must be such as to prevent execution. This is a clear
misdirection and a total misunderstanding of the section. The
“frand”’ dealt with by the section is such as prevents the
execution of the decree within twelve years, and, to my mind,
judges ought to take a broad view of conduct deliberately
adopted by judgment-debbors with a view to defeabing and
delaying tho just payment of their debis by (rivolous and futile
objections which are dishonest upon the face of them, Itis the

duty of a court, and if a court of law does not perform the duty

nobody will ever perform it, to preserve a strict standard of
moral econduct. Fraud 18 merely moral turpitude, and if judges
set a low standard of moral conduct by their decisions in court,
it naturally follows that a low view 1is taken by the profession,
and by the public, and the only way to presorve a standard of
conduct for the public in matters of lhitigation is for the courts

to set o strict and proper standard themselves. The word

“fraud ” in this section should not be narrowly interpreled.

Nohody can doubt that the object of its insertion in this section

was o prevent the tricks which are constantly played by judg-

ment-deblors, and I propose to cite two or three simple illustra-

tions of the meaning of “fraud,” because nobody can sayin

anticipation exnctly what conduct would in a particular case

amount to fraud or the kind of conduct which bas always been

held to be fraundulent.

Mr, Justice MAULE in Hvans v  Fdmonds (1) said as
follows :—** I conceive if a man having no knowledge whatever
of a subject takes upon himself {0 represent a certain state of
facts to exiat, he does so at his peril, and if it be done either
with a view to secure some henefit to himself or to doceive a
third person, he is guilty of fraud.”

Mr. Justice WarkiN WiLLians in Joliffe v. Baker (2) said:~
“ Ever since 1845 it has been clear and established law that the—
term ‘“fraud” must be used and understood in the common
meaning of the word as it is ordinarily uwsed in the English
language and as implying some base conduct and moral turpi-
tude.”

(1) (1358) 18U B, 777 (2) (1888) 11 Q. B, D., 255,
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Lord Justice CorTON in Derry v. Peek (1) quoted at page
360 in 14 Appeal Cases, said :—* What in my opiniou is a correct
statement of the law is this that where a man makes a statement
to bz acted upon by others which is false and which is known
by him to be false or is made by himn recklessly or withont care
whether it is true or false, that is fraud.”

This principle ought to be strictly applied in execution cases
just as in any ordinary suit for decision.

Appeal allowed.

REVISIONAL CIVIT,

Bofore Mr. Justice Pigyoli,
H. BEVIS AND CO. (ArruzcaNt) v. RAM PRASAD (Opposite PARTY).*
Practico—Subordinate courts~—LRules of High Court prescribing hours of
sitting for suborlinate courts~Cass iahen up after 5 p.m.—DMaterial
irragularity.

Where a court subordinate to the High Court, in contravention of arule
of the court pregcribing certain usual hourg of sitting for subordinate courts,
took up a fregh case after 5 p.m., and dismissed it on account of the absence of
the plaintiff, it was held that this amounted to & matberial irregulariby justi-
fying the intexrvention of the High Court.

Tag facts of this case ars sufficiontly staled in the judgment
of the Court.

Dr. Kailas Nath Katpufor the applicans.

Panlit Tma Shankwr Bajpai, for the opposite party.

Pragort, J.:~This is an application in revision against an
order of the Judge of the Court of Small Causes at Cawopore
rejecting an application o have a suit restored, which had been
dismissed for non-appearance on the part of the plaintiff when
the suit was called on for hearing. The facts alleged by the
plaintiff have not been controverted, either by affidavit of the
opposite party, or by anything placed on record by the presiding
Judge himself. I am entitled, therefore, to assume that those
facts ave admitted. The suit in question was down for hearing
on the 3rd of March, 1921, The plaintiff was personally present
in court -up to 5 p.m, At that hour the ecourt was still:

.

%0ivil Revision No. 85 of 1921,
(1) (1889} 14 A, O., BBY (360).
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