1922
MUBAMMAD
ABDUL GHANI

v
PARHR JAHAN
Brean,

1921
Dacember,

3

816 THE 1INDIAN LAW REPORTS, [VOL. XLiv.

manifest from a perusa! of the deed which he received and acted
upon. The question is, did Lutf-ullah Khan actually or con-
structively take possession of the property in question in this.
suit 2 That he did not, until Munni Bibi’s death in 1806, take
physical possession of mauzs Mundia Misir, the 4 anna 5 pie
share in Gundhia or the two groves, the house and sir land in
Jalalpur, or apply for mutation of names in his favour in respect
of these particular properties, is admitted. On the exceution
of the deed of gift in 1884, Lutf-ullah Khan did obtuin wmutation
of names in his favour of all the other zamindarl property, and
from the Tth of March, 1884, until Munni Bibi died in 1906, he
paid she Government revenue which became due in respect
of the talugdari pars of the property now in question, If Lutf-
ullah Khan had received afier the 7Tth of March, 1884, and before
Munni Bibi died in 18906, any of the rents or profits of tHe
property aow in guestion, he would be held to have received
them as a trustee for Munni Bibi, although the title to the
corpus of the property was in him, In their Lordships’ opinion
Lutf-ullah Kban must be regarded as having been constructively -
1a possession, although not in physical possessiou of the corpus
of the property now in question [rom 1384 until 1906, and the
gift was n valid gitt.

Their Lordships will ace oulmgly humbly advise Eis MaJubW
that these consolidated appeals should be dismissed with costs.

Sulicitors for appellants: Wathires und Lunter.

Soli 1tors for respondents: Burrow, RBogers atd Nevill,

Appeals divmrssed.

APPELLATE CIVIL.

Before Mr. Justico Pujgoit and Mr, Justice TWalsh,
BAWAN DAS anp avormen (Ouwrgorgss) v, 0. M, CHIRBNH® (RyomIviR) *

Aci No. V of 1920 (" Provineial Iusowency dct), section 98 (2)—dowt Hindu

family—Insolvency of Jothor—Vesting of entire cosparcenary propsrty v

the ruceiver.

Whare the falher of o joint Himda family which inoludes 1aiuor sons af
well us himself sceks the protection of the Bankiuptey Court, ho muast place adl
hi. property at the disps al o thoe conry, and of the receiver appointed by the

* First Appeal No. 122 ot 1921, from an order of BHJ I')a'la.l, D—istrict I; udé@m
of Allahabad, dated the 5th of April, 1921
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court, - From the date of the adjudication the receiver takes over all rights in
the insolvent’s property which the insolvent himself possessed, and one of those
rights would be to alienate co-pareenary property belonging to himself and his
minor sons in satisfaction of antecedent debts incurrad by - him, provided those
dehts were not tainted with immorality. Pakirchaond Motichand v, Motichand
Hurrukchand (1)jand Rangayya Chetis ve Thanikachalla Mwdali (2) referred to.

TrE facts of this case sufficiently appear from the judgment
of the Court,

Munshi Jang Bahoadur Lat and Munshi Shiva Prasad
Sinha, for the appellangs.

Babu Benoy Kumar Mwkerjee, for the respondent,

Praaorr and WaLsH, JJ. :—These are two appeals in insol-
vency ~ The appellants are the minor sons of the insolvent
Bindraban, appearing in the matter under the guardianship of
their mother Certain property which the reeciver desires to
*hake available for the satisfaction of the inselvent's debts was
claimed by the appellants, on the ground that it had been
conveyed to them by the will of their paternal grandfather,
It may be noted at once that it has been proved and is not now

contested, that the inselvens Bindraban had separated from his

father. . The said father was supposed to have executed two wills
on one and the same date; by which he left property (dealt with
‘by him as his self-acquired property) to the present appellants,
the sons of Bindrabaq, and to another set of grandsons, the sons
of a pre-deceased son, in equal sharcs. The two documents were
produced and evidence was called before the District Judge tio
prove them. The District Judge was entirely sceptical as to the
genuineness of these documents, There is eertainly force in the
argument on whieh he chiefly relies. As they stand the two
papers are somewhat elaborate documents, very carefully
writben and elaborately attested. If the executant was going
to take so mueh trouble in the matter, it seems a curious circum-
stance that he should not have got them registered. When in
connection with this we take the fact that on each document
the exocutant is supposed to have put his mark in the form of &
thumb-impression, and that the thumb-impression 18 & mére
smudge of ink—practically incapable of identification~ suspition:
a8 to the genuineness of the doecument is certainly - confirmeds
(1) (1888) L L. R., 7 Bom,, 8,  (3) (1895) I L. R., 19 Mad, 74,
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In view of these circumstances and of the strong opinion formed
by the District Judge as to the reliability of the evidence by
which it was sought to establish these two wills, we are not
prepared-to dissent from his finding of fac..

We must pass on, however, to consider a question of law, ap-
parently not raised at all in the court below, but of consideralile
general interest. It the grandfather, Ram Das, tels, in fact died
intestate and the property in question is to be treated as his self-
acquired property, it would descenl in equal shares to the sons of
his pre-deceased son on one side and Bindraban and his minor sons,
the appellants, on the other. It would b co-parcenary property
in the hands of Bindraban and his minor sons. On this the plea
taken is that only Bindrabaw’s share, amounting abmest to } of §,
can be made available for the satisfaction of Bindraban’s creditors
or vested in the reseiver for that purpose. A praciically identical
question was raised befors the Bombay High Court in the case of
Fuakirchand Motichand v. Motichand Huwrruckchand (1), and a
very similar case was also decided by the Madras High Court
in Rangayye Ohetti v. Thanikachalla Mudali (2). In both
cases the view taken seems in principle to be this, that from the
date of the adjudication the receiver takes over all rights in the'
insolvent’s property which the insolvent himself possessed. One
of those rights would be to alicnate co-parcenary property
belonging to himself and his minor sons in satisfaction of ante-

~ cedent debts incurred by him, provided those debts were not.

tainted with immorality. Therefore the learned Judges held
that questions of this sort do not really arise in insolvency

‘matters and that, for practical purposes, where the fathor of a

Joint Hindu family which includes minor sons as well as himself

seeks the protection of the Bankruptey Court, he' must place all

' his property at the disposal of the court and of the receiver ap-

pointed by the court, If we may refer to another prmmplu of

- Hindu law, we may note that, in the event of & suit for partition

by these minor sons against their father, provision would first be
required to be made for all debts due by the joint fmmly as such,
including debts due by their father. (Vide on this point Tre-u-
velyan's Hindu Law, 2nd edition, at page 355 and the authormea:

(1) (1588) 1L R, TBom., 438, (2) (1893) T L. Ru, 19 Mal., 74,
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there cited). We think, therefore, thal the question of law as 1921
well as the question of fact tried out in thfa e?ux‘t below must be .~ "
decided against the appellants. We disiniss these appeals, 0. %
accordingly, with costs. Cm1EYR
Appeais dismissed.
Bafore Mr, Justice Piggott and M. Justice Walsh, J ;222 "
LALTA PRASAD (Ducrer-morpir) v. SURAT EUMAR AKD orHERS T

(JupaurNT-DEBTORS) #

Qivil Procedurs Cods (1908 ), ssctron 48, clauss 2(a)—DLuscution of decrea—
Lo nusabion = ¢ Frand” ~Beacitbion preventad by o sariss of frivolous
objschions on the part of the judgment-deblors.

Where the judgment-dabtory, by mosns of asories of absolutely frivolous
and futile objections, succee lod 1n provenbing egecution of he decros lagainst
them for moie than twoelve yeairs, it wa, held thab their conduct amounted to
fraud within the meaning of rection £3, clause 2(a), of ths Code of Civil

“Procedure and the docree-holder was ontibled t> the benefit of the section.

Beni Prasad v. Kasii Nath (L), Mewa Lul v Admned Al (2), Hvans v.

Edmonds (8), Jolsjfa v. Baker {4) and Durry v. Pesh (3) reforred lo.

Tur facts of this case were as follows :—

A decree was obtained in the court of the Subordinate Judge
of Cawnpore, on the 16th of November, 1900. On appeal the
decree was upheld by the High Court, on the 19th of Februiry,
1903. The decree was against two sets of defendants. After
the decree the defendants first set sued for a declaration that
they were minor» and were not bound by the decrce beeause
they were not properly represented. They got the declaration
on the 1s. of July, 1907. During all this period the execution
of 1o decree was stayed.

In 1908 the dosiee-holders songht execution against the
defendants seond set. The laiter objected that under an
agresment prior (o the decree the decree-holder had agreed
not to execute the dearec against them. The objection was
disallowed.

In 1909 an application was wade for the sale of immovable
propersy of one of Lhe judgment-debtors. Objections were putin-

# Pirst Appeal No, 171 of 1921, from a decree of Kashi Frisad, et
Subowdinate Jufge of Cawnpore, dated the 92nd of Tanudry, 1941
(1) (1909) 6 A. L. J.,401.  (8) (1868) 13 0. B, 177, -
(2) (1911) 9 A. L. T, 17, (4) (1883) 11 Q. B. D., 255.
(5) (1889) 14 A C., 887



