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1992 Beafore Mr. Justics Pijgott and Mr. Justice Walsh.
Jam;m:;/, 6, PARBATI axp awornes (Dersxpaxts) v. RATA SHIAM RIKH AND oTHERS
ST (PramNTIiprs).®

Aot No. IIIof 1907 ( Provingial Insolvency Act), section 60(2)—Insolvent—
Proceedings ayainst insolvent arising out of exccubion of Revenue Court decrees.
A judgment-debtor, against whom were outstand'ng decroes of a revenus
court for rent, bacame insolvont. The degres-holder seeking to execute hig
decrees was mob by an objection thab jhe property against which execution
was sought had been transferred by the insolvent judgment-debbor fo his
wife and minor son., The decroe-holder, thersupon, with the leave of tha
Insolvency Oourt, brought a guit for a declaration that the transf exs made by
tha Tnsolvent worecollusivo and eham transactions, and that the properties
should be declarad to havo vested ia the Receiver. Held that, inasmuch ag -
the Provinc'al Insolvency Act did not apply to proceedings in the Revenus
Courts, the suit was misconceived ond was not maintainable. Ealka Das v,
Gajfu Singh (1) foll owed.
Tur facts of this case are fully stated in the judgment of
PiagorT, J. '
Dr. Kailas Nath Katju, Pandit Radhe Kant Malaviye and
Munshi Baleshwart Prasad, for the appellants,
Mr. B. E. O’Conor, for the respoudents.
Piagorr, J. :—This is a second appeal by the defendants in a
suit for a declaration. Thess defendants are the wife and the
minor son of one Chatar Singh who has been adjudicated an
insolvent. The principal respondent, the plaintiff in the suit, is
a land-holder who on various dates between the 7th of March
and the 20th of Mareh,~1911,had obtained from a Revenue
Court decrees for arrears of rent against the aforesaid Chatar.
Singh. After the latter had been adjudicated an insvlvent, this™
decree holder applied to the Insolvency Court, ostensibly under
the provisions of section G0 (2) of the Provincial Insolvency Act,
No. I11 of 1907, for the leave of the Court to institute the pre-
sent suib, The object of this suit is to challenge the validity of two
deeds of transfer, dated the 10th of July, 1908, and the 16th
of May, 1910, respectively, whereby Chatar Singh, more than two
years prior to bis insolvensy, had purported to transfer immov-
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able proparty in favour of his wife and his minor son. The suit
was revisted upon various grounds, bub the particular point
which bas been principally argued before us was not taken in
either of the courts below, and the reason for this becomes
obvious enough a3 we consider that point in detail, There were
objections taken to the form of the suit and a plea of limitation
was raised, but both the courts below have decided in favour of
the plaintiff in respect of legal objections, as wellas on the
merits, and have granted him the decree for which he sought,
Now, the decision of the lower appellate court in this case is
dated the 19th of December, 1918, Ou the 4th of Mareh,
1921, a Full Bench of this Court pronounced its decision in the
gase of Kalka Das v. Gajju Singh (1) in which the whole question
of the relations between the jurisdiction of the Revenne Courts
constituted under the Local Tenancy Act, No. I of 1901, on the
one hand, and the courts acting under the Provincial Insolvency
Act, No. TIT of 1907, was re-considered and determined. Thers
had been a previons decision of this Court, Raghubir Singh v.
Ram Chandar (2), according to which a land-holder could not
institute a suit for arvears of rent under the provisions of the
Tensncy Act against a tenant who had heen adjudicated an
insolvent. This was the precise point dealt with by the Judges
of this Court in the Full Bench case. They overruled the older
decision and held that the Provineial Insolvency Act did nct
apply at all so as to govern or affect the rights of a land-holder
against his tenant, enforceable by means of any suit or proceed-
ing under the Local Tenancy Act.

Iu the second appeal now before us the main argument
addressed to us on behalf of the appellants has been based vpon
the principles laid down in this Full Beuch decision. It seemied
to us obviously necessary to allow the point to be raised and
argued. The question is one of jurisdietion, and it could not
well have been raised in the courts below in view of the state of
the law as declared by this Court prior to the Full Bench
decision of the -4th of March, 1921. Weare nob prepared to’

- dissent from or to crltzclze the decision of the Full Bench in
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Rallka Das v. Gajju Singh (1), Accepting the law to be what
is therein stated, it becomes beyond gquestion that if the Provin.
cial Insolvency Act would not bar a suib by o land-holder against
his tenant brought before a Revenue Court under the provisions
of the Tenancy Act, neither could it bar a proceeding in ecxecu-
tion of a decrce before such court. The whole of the present
action, therefore, has been misconceived. The proper remédy
of the plaintiff respondent was, in the first place, to take out
cxecution of his decrees in the Revenue Court as against any
property which he alleged to be the property of his judgment.
debtor, If the present appellants, or ecither of them, had
resisted the seizure of any such property on the ground that it
belonged to them in virtue of a transfer made prior to the
insolvency, a question would have been raised which the Execu-
tion Court could deal with, in the first instance, and in respect of
which either party aggrieved by the decision of the Execution
Court would have a right to scek a determination by means of
a regular snit, The suit out of wbich the present appeal arises
was brought: with the leave of the court for the benefit, not of
the plaintiff respondent alone, but of the Recelver and of the
entire body of creditors. TFor the reasons stated it scems clear
to us that the suit was entirely misconceived and not maintain-
able at all in its present form. We must, therefore, allow this
appeal, set aside the deerees of both the courts below and direet
that the suit be dismissed in its entiraty. We order aceordinkly,
but under the circumstances of the case we think it only jusy to
direct that bobh parties bear their own costs in all three courts,
Warss, J. i1 entirely agree, but having regard to the
exceptional circumstances of the case and the miscarriage which
appears o have resulted up to the present moment, I propose
to say a few words with reference to the course which it seems
to me is still open in law to remedy the mischief, and which,~on
the materials before us one can of course say no more,~I should
be prepared to take if I were a Revenue Officer approached by
the plaintiff for the appropriate remedy in spite of the serious
lapse of time. Section 14 (2) of the Limitation Act provides
that in computing the period of limitation pregeribed for
(1) (1921) 1. I, R., 48 All,, 610,
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any application, the time dwring which the applicant has
been prosecuting with due diligence another civil proceeding,
whether in a court of first instance or ina court of appeal,
against the same party for the same relief, shall be excluded
where such proceeding is. prosecuted in good faith in a court
which from defect of jurisdiction or other eause of a like naturc
is unable to entertain it, On the facts as found in the lower
courts, the wife and the son in ‘this case are in truth the
same party as the insolvent and this Court is umable to
entertain the suit by reason of jurisdiction. As the law
stands, b is quite clear that the jurisdiction of the Civil Courts,
strictly so called, and of the Insolvency Court respectively, on
_the one hand, and of the Revenue Court on the other, are
mutually exclusive, A decrec-holder, who is the landlord of an
agriculttral tenancy to which the Agra Tenancy Act applies, is
not a creditor under the Provincial Insolvency Act in respech of
his rent or decrec, His decreeis not a provable debt. Those
statements are the corollaries of the Full Bench decision re-
ferred to Dby my brother which was passed in March, 1921,

But inthis ease the insolvent, who is the father of the minor
transferce and the husband of the ferale transfercs whose
interests ave attacked by this suit, was adjuwlicated insolvent in
May, 1913, On that date the decision which has been overruled,
namely, Raghulir Singh v. Ram Chandar (1) whih had been
decided in Oectober, 1911, stared the plaintiff in the face, and
any member of the legal profession who had beca consulted by
the plaintiff,—having ‘regard to the plaint in this suit and the
difficulties of procedure one may fairly assume that the plaintiff
was carefully advised,—calling himself a lawyer and paying
any respect to the decisions of this Court, was bound to treat
the law as set forth by that decision, The decision was as clear
and emphatic upon the point as it was possible for a decision to
be. Itpointed out, erroneously as it now appears, that the
Provineial Insolvency Act probibited any suit being brought:
against & person who is declared an insolvent. - It went on to.
declare that a landlord was nob a secured credifor, and that he

was in exactly the same position as any other creditorand that -
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he could only seek his remedy from the Insolvency Court, subject
to any possible existing remedy by way of distress which the
Insolveney Court might permiv. Under these rircamstances an
attempt by the present plaintiff to exeente his decrces, or to have
applied to the Revenue Court to act in the face of that decision,
would have looked very much like an uwbuse of the proeess of
the court. He took, and inmy opinion rightly took, the only
step open to him under the circumsrances. He applied to the
Insolvency Court, which this Court had told him was the only
court which could entertain'his claim, and obtained the leave of
the Insolvency Court to bring the very suit which we are now
compelled to hold was misconceived, He framed aplaint with
serupulous care and accuracy and claimed reliefs carefully
prepared according to the then judge-made law, and for myself '
I do not hesitate to say that if the decision in 1911 of this
Court had not been overruled, that snit would have been, if
established in fact, clearly maintainable. The result of the "suit,
go far as it went, was to establish « gross fraud in fact com-
mitted by the insolvent and his family upon the plaintiff and the
obher creditors, and to obtain {from two courls a deeision in the
plaintiff’s favour which, it cannot be too often repeated, was

justified by the then existing state of the decisions. It was

only after the appeal which wa are now disposing of was fled,
that the Full Bench decision declared the law afresh and des-
troyed the whole foundation upon which the plaintiff’s suit had
been based. [t seems to me not only consonant with justice,
but appropriate to the -infention of scction 14, sub-section (2),
of the Limitation Act, if ever a case was appropriate to the
terms of that section, that the Revenue Court should consider
whether under these circumstances the plaintiff should not be
allowed to seck a remedy of which he had been deprived by the
decision of this Court,

Appeal allowed.



