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the provisions of the law weare unable to interfere in the
matbter,

We accordingly allow the appeal, set aside the decree of the
learned Judge of this Court and vestore the decree of the lower

- appellaie court. In the circumstances of this case we direct the

parties to pay their own costs of the two appeals to this Court,
Appeal allowed.

SR—
Bofore Mr. Justice Ryves and Mr. Justice Golul Prasad.

RMOT LAL 4D ancrner { Derpenpants) v. MANNA KUNWAR (Pratrive).*
Act No. XX VI of 1881 {Nejotiable Instruments dct), seciion 78— Promis-
sory note==Sitit on nots not maintainable by a bonnmidar,

The provisions of the Nogotiahle Instrnmonts Act, 1881, do not admit of
o suib being trought upon a promissory noto by a bsnamidar whoss name
does nob appear upon the doéumont. Dori Lal v. Sewal Iam (1) and
Ramonuje Awyangar v, Sadaops dyyanjyar (2) followed. Crurumuréi v.
‘Rirayya (3) dssenbed from. !

‘TuE facts of this case sufficiently appear from the judgment
of the Court,

Munshi Panna Lal, for the uppellants,

M. G. W. Dillon, for ths respandent,

Ryves and Goxur Prasap, JJ, :—The plaintiff Musammat
Manna Kunwar sued Lo recover a sum of money due on a rugge
executed by the defendants in favour of one Kishori Lal. The
plaintiff’s allegation was that the money was advanced by her
and that Kishori Lal, in whose name it was drawn, was merely
her benamidar as she was parda-nashin, Kishori Lal bad died
without heirs and the plaintiff was entitled to recover the money
on this rugqa. The defence was, so far as we arc now concerned,
that the plaintiff conld not maintain the suit. The frial court
found all the issues of fact in favour of the plaintiff, namely,
that she had advanced the money in cash to the defendants who
had executed the ruqqe benams in the name of Kishori Lal who
was a vear relation of the plaintiff, The trial court, however,
dismissed the snit on the ground that under seetion 78 of the

# Second Appeal No. 97 of 1990, from a dacrec of Ali Ausat, Subordinate
Judge of Aligarh, dated the 92nd of J uly, 1019, reversinga deorce of N“:Wn.b
Hugsain, Munsif of Havoli, dabed the 9th of May, 1939,

(1) (1915) 18 A, .. 3., 695.  (2) (1904) I. L. R., 93 Mad., 205.
(3) (1897) I L. R,, 21 Mad,, 891.
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Negotiable Instruments Act read with section 8 of that Act
Mussmmat Manna Kunwar could not maintain the suit. She
appealed. The learned Subordinate Judgé agreed with all the
findings of fact found by the trial court but held that the suit
was nevertheless maintainable. What he says is this:—%“The
rugge in question 1s an agreement, It provides for interest
and is payuble on demand. It is true that under section 78
of the Negotiable Instruments Act only the holder can sue
whether the instrument is negotiable or not, but the rule does
not apply to agreements. I hold that the ruggain question is
an agreement aud the cestui que frust can sue on it”. He
pevertheless calls the document a rugge. We have read the
“document and there is no doubt whatsocever that it falls within
the definition of a promissory note given in section 4 of the
Negotiable Instruments Act, The learned counsel who appears
for the respondent does not, and indeed could not, support the
reasoning of the learnel Subordinate Judge, but he argues that
section 78 of the Negotiable Instruments Act does not bar a
suit by the person really entitled to the money payable under a
promissory note. It bars the payment oub of Court, itis argued,
to any one exeept the payment as defined in section 8 of the Act
so as to get a valid discharge, and that that is all it does, and he
relies on the case of Gurumurts v. Sivayyw (1). That case
certainly does seem to support his conlention, but no refer-
ence in that case is made to the provisions of the Act.  Thas
judgment, however, has been considered in three later cases
by the Madras High Court. In Ramanujar Ayyangar v.
Sadagope Ayyangar (2) a Divisional Bench of that Courg
dissented from it. It was, however, again considered by a

Full Bench ‘of the same High Cowrt in Subba Narayana

Vathiyar v. Ramaswzms Aiyar (3), It is true that that case
was the converse of the present case, There it was held that

a defendant could not set up the plea that the plaintiff, who
- sued on & promissory note and in whose name the promissory
note was, was not in fact the real owner. That is true, but in.

(1) (1897) I L. R,, 21 Mad., 391, (2) (1904} L. In. R., 28 Mad., 205.
: (8) {1906) 1. L. B., 30 Mad., 88.

1932
-REowr Lan

2.
Manma ;
Kurwar,



1922

Rrzorr Dan

.
Manna
K URWAR.

1922
Januay, 6.

292 THE INDIAN LAW REPORTS, [VoL. xit¥,

the course of the judgment the case of Gurumurit v. Sivuyya
(1) was expressly overruled. In Subramanya Tevan v. Aruna-
chala Tevan (2) this latter case was followed. In our own
Clourt in the case of Dori Lal v. Sewak Bam (3) the point was
considered by a Judge sitting alone. The facts there were on
all fours with the facts here, and that learned Judge followed
the view taken in the later Madras cases to which we have
referred, We agree with his view, We think that the decision
of the first court was correet, The result is that we allow the
appeal and sebting aside the decree of the court below, restore
that of the court of first instance with costs,
Appeal allowed.

Before My. Justics Piggott and Mr. Juslice Walsh,
CHIMMAN LAL, POSTI MAL (Poarvmirr) v PHUL CHAND,
FATEH CHAND (DrreNpAnT) #

Act No. IX of 1890 (Iadwan Avbifration Act), section 19—Arbitration—
Reference made by ons party—Subsequent instibusion of suit by the other—Ne
application for stayof suil, but award deliverad by sole arbitrator—Applica-
tion to file awtrd.

Under the terms of a contract which prcvidéd thatb all disputes arising there.
under should be refarred to arbitration, one of the parties made a refersnce
and sent notice to the other to appoint another arbitrator on their side,
The other party vefused to join in the arbifration and filed a guit, The frsh
purty never applied for stay of the suib, bub their arbityator procecded with
the arbitration and delivered an wward. Held, on application to make the
award a yuls of court, that the applicant, not having asked for a stay of the
suit, must be taken to have waived his right to arbitration and was not
ehtitled to a decree on the award. Ram Prosad Suraj Mull v. Mokan Lal
Lachminarain (4) and dppavy Rowther v. Seent Rowther, (5) referred to,

UxnpER a  contrach, dated the 7th of August, 1918, the
trespondents agreed tosell 20 bales of cloth to the appellants,
One of the terms of the contract was that in case of a dispute
between the parties the matter shall be referred to arbitration,

Onthe 16th of February, 1919, the respondents despatched the
goods. . The appellants refused to take delivery on the ground
that the goods were not according to sample.

* Birst Appeal No. 106 of 1921, from an order of I, B, Mundle, District Judge
of Cawnpore, dated the 50th of April, 1921, .
(1) (1897) I. L. R., 21 Mad., 891. (8) (1915) 13 A. L. 7., 095.
{2) (1907) 18 M. L. J,, 188, < (4) (1920) I. L R., 47 Calo., 75%.
(6) (1917) L. L. R., 41 Mad., 115.



