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On the whoie, having regard to the attitude adopted by the 
clefendaufc, aad not without hesiUfcioii, we como to the couelusion 
that the balance of conveaiouce is ia favour oi' the Central Pro-» 
vinces and that the case must be fcraasferred from  the jurisdiction 
o f  these Provinces to enable fche plaintifi to sue at the appropri­
ate, court in the Central Provinces, the defendaab undertaking 
to do nothing uadaly to delay the trial, to contribute Rs. 100 
in any event, to the pleaders’ fees already paid by the jJlaintiff 
to his lawyers, and not to abject to the reasonable costs o f trans­
lation o f the present record and of the interpretation of the 
evidence being made costts in the cause. The costs of this appli- 
cation will abide the event,

A 'p p iu iu tio n  g ranted .
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meni—Dsares for ^jecimssii rev&rsed on, appeal— 
o f B^vsiius for 7'estikit'ion.--‘Ai}_pUca6i0̂ i dimmui-~Apj}SaU‘-OivU Pro‘ 
CB I'ura Gode (190QJ, section
An application for restitution o f possession  unde!? section 144 of the Code 

of Oivil ProoeduDa in  consQq:uence of the decree against theoi having bean 
reversed on appeal was made by fclie defendaabs in  an 0jeGt.mQut suit) to tlie 
court o f first instance, being a Oouri; oi Revenue. Tbab court, however, 
rejeoted feha application.

HJffld that the order o f tlie Court o£ Eevenuolwas not a *' decree ’ ’ and no 
sippeal lay therefrom  to a Oivil Court, ^ oh ra  r , M an gv L a i (1\ xQBtred to.

T h is  was an appeal from a judgment o f a single Judge of the 
Court under section 10 o f  the Lutters Patent. The facts of the 
case are thus stated in the Judgment under appeal, which was 
as follows

This is called a second appeal. It  is a claim by the appel­
lants for possession of certain, land. It is only necessary to state 
the facts to see that they are clearly entitled to possession,

* Appeal No* 87 of 1921, undeir g‘"0fci0 !i 10 o f tJbifi Letters P atent

(1) (190e) L L,. B ., 28 All., 753
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1922 The deciaiou o f Lho court below is fatal to their claim anfl unless 
this Court can interfere they have no remedy. I  cannot believe 
that this is the true state of the law. I f  it wore, it would be 
calculated to bring the law into ridicule tmd contempt.

The following are the facts. The defendants Balbhaddiir 
Singh and others formerly brought a suit in the Rent Court 
for the ejectment of Kashi Prasad and others, the present 
appellants, who were defendants in that suit. They defended 
the suit on the ground that they were in possession as uBufrucfc- 
uary mortgagees. The Assistant Collector decreed the suit for 
ejectment against them in May, 1910, and in May, 1911, the 
then plaintiffs and the present defendants, lespondenta to this 
appeal, obtained possession. An appeal was brought from the 
decree of the Assistant Collector by the defendants in that suit 
on tke revenue side and the case went up to the Board of 
Revenue. The Board of Revenue decided that as. a question of 
proprietary title was involved the appeal should have been 
brought to the District Judge.

The District Judge in October, 1912, allowed the appeal and 
decreed that the defendants, the present appellants, were enti­
tled to remain in possession. That decree was confirmed by the 
High Court in March, 1914, and there is, therefore, between the 
parties a decree o f this Gourl; awarding possession io the present 
appellants. The High Court might have gone on to direct the 
defendants by  express order to give up possession forthwith, but 
the High Court did not do so. As a result of the H igh Court’s 
decree tlie present respondents were bound to give up the posses­
sion wMch they had obtained in 1911 under the deorce o f the 
Assistant Collector, They have been wrongfully in possession 
since that date and are resisting the appellants’ claim agiiinst 
thenQ 10 give iip possession, in every possible way, They are in 
contempt and I  bad grave doubts, whtjn r  heard what the case 
was about, whether i  ought to hear their counsel at all.

Failing to get possession the present appellants applied on 
the revenue side to the c,ourt of the Assistant Collector. In the 
form in which the matter now reaches this Court, it has be en 
treated as a suit and it comes before me as a second appeal. Th e 
af)plication in the Revenue Court, however, was clearly an
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application under sectiion 144 of the Code of Civil Procedure for 
restitution. The Assistant Collector dismissed it on an absolutely 
untenable ground. An appeal was then 'brought to the 
District Judge who disagreed with the view of the Assistant 
Collector and held that the justice of the case was entirely with 
the appellant, but he held also thab there was no appeal from the 
refusal o f the Revenue Courb to make an order. The ratio  
deoidendi in  the authority quoted, namely, Masih-tdlah v, 
M ajid-un-nissa  (1), is that section 144 cannot be applied to 
proceedings before Courts of Revenue and that the remedy o f  a 
person entitled to restitution in consequence of the reversal o f a 
decree passed by a Court of Revenue is by means of a separate 
suit. It  seems to me to follow from this that when section 144 
speaks o f the " court o f  first instanos ”  to which the party enfci* 
tied by way o f restitution may apply, that cannot be read as 
meaning the Revenue Court, The High Court has no jurisdic­
tion over the Revenue Court and cannot compel it to carry out 
its decrees. But there must be a courb o f ficsb insLance, and I 
am prepared to hold that where in. a case like this the origina,l 
decree has been passed in  the court o f revenue and the ease- has 
re ielied the High Court by way o f  the Pistricfc Court the court 
of first imtaQce for the purpose o f  the section must be the first 
Civil Court subject to the jurisdiction of the High Court which 
has seisin of the matter, and that the District Judge in this 
ease instead of dismissing the appeal on a technical point ought 
to have treated the appeal as an original application to itself as 
I ho court o f first imtance and granted it, Sitting as a court of 
appeal I think I  ought to do what the court below should have 
done and I make an order for restitution under seofcion 144, 
The Privy Council clearly held that it might be done by sum- 
niary process o f su it ; Boorga Piirshad  V, Tara Puraliad (2). It 
seems to me further that there is an alternative method by 
which the prevailing injustice in this case can be cured. I f  aa 
application cannot be made to a Revenue Court under sub­
section (1) of section 144, the provisions o f suh-section (2), which 
prohibits a suit, hag no operation, and, following the decision to 
which I have referred, I am o f opinion that a suifc might he 

‘ (1 ) (1903) I . I j .  B .j %  Alio 149, (2) (1866) 8 W - B . (P . 0 .), 11.
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1922 brought. A siiiti has l)een brought^ although not in a correct 
form. I  am prepared fiiriiher to treat the applioafcion to the 
Eeveniie Court as a proper suitj in which case an appeal (the 
question o f title being involved) would lie to the District Jodge, 
and the point heing one of law, an appeal lies to this Court 
and I think I ought to allow it. and direct the defendants to give 
lip possession,

There is a further meAod by which this wrong may be righted 
in my opinion. This Coort clearly has jarisdiotion to enforce ita 
own decrees as against parties who appeared before it. As I 
have said the reapondenfe in thiffi Couri) is in contempt and is 
defying the decree of the High Court. Dader section 161 o f 
the Code and under the general powers o f superintendeace 
conferred upon this Court I  treat this appeal^ in the alternative, 
as an original application, and under the inherent power of the 
Court make an order in the ends of justice and to prevent the 
abuse of the process of the Court I direct the respondent to 
give possession of the knd -wiihm three weeks from to-day and 
to pay al! the oosts of the proceedings here and in the court 
below. In my opinion there is ample justification for taking this 
course to be found in the of Kulada Prasad Tewari v, 
8 acHm Ohiran Tewiiri (I )  m d the Privy Council case above«> 
ineationed t Doorgn Furshad v. Tam Purshad  (2). I, therefore, 
make a formal order allowing the appeal of the plaintiffs, or the 
application-of the applicants, as the case, may be, and direct the 
defendants to band over possession to the appellants forthwith. 

.;If they do noi'db sa weeks from the date of . this
order, I  shall direot proceediogg to be brought against them for 
.oontenipfc o f court. .Report, must be made to me by . the appel­
lants within three weeks from the date of this order as to 
whether possession has been delivered to them. I d ire c t  further 
that the plaintiffs are entitled to mesne profits from the 23rd 
o f March, 1914), the date of the final decree in this Court, 
down .to the 23rd of March, 1917, the date, of the making 
of this applicat'ioa., and froiE that date forward until 
the delivery of possession, and I refer the foliowing issuQB 
to the lower appellate court as a matter separate from And 

a>: (1917) 3 Pat. L . J . , .435. , (g), (1865) 8 W . ;



independent of fehe order which I have made againsb the defend- 1929 
ants for delivery of possession. kIbhi

1. What are the mesae profits o f  the land, having regard to
the then value of the land, to ’which the appellants are entitled m. 
from the 23rd of March, 1914 to the 23rd o f March, 1917?

2. What are the mesne profits of the landj having-regard to 
the then value o f the land, to whieb the appellan ts are entitled 
since the 23rd of Marchp 1917 ?

The answers to fchesG issues should be stated at a rate per 
mensem . The parties will be at liber by to produce any further or 
additional evidence. The usual ten days will be allowed for filing 
objections.

This is not the origioal judgmeati I delivered, buii I 
"have had to deliver it again, owing to the original being lost.

The defendants appealed,
On this appeal—
Di\ K ailas Nath K a tju  and Munshi Kamhi Kant Varma, 

lor the appellants.
Dr. SwrgU(ira: iV'ffî  ̂: S 6?t, :fbr fcĥ

; M eabs  ̂€ .  J,, and. BA.NERJi,; J. !r^This:;litigafciou '; appears to ■ 
have had a very ohequered career. ; In the year 1910 a auifc was 
brought in the Revenue Court by the present appellant for the 
ejectment of the defendants from certain plots o f land. The 
court of first instance, that is, the Assistant Collector o f the 
first class, decreed the claim and ordered ejectment. An appeal 
was preferred from that decree to the Commissioner and the 
appeal was dismissed. The case was then taken to the Board of' 
•Revenue, and the Board of Revenue hold that the appeal from 
the decree o f  the court of first instance ought to have been . 
preferred to the District Judge. Accordingly an appeal “was 
preferred in the court o f the Distrinfc Judge and it succeeded 
and the claitxi of the plaintiff was disvniased in 1912. A  second 
appeal to this Court was also dismissed. Meanwhile^ after the 
passing of the decree of thu court of first instance that decree 
was put into execution and the present appellant obtained posses­
sion o f  the holding by ejectment of the tenants. After the 
decree o f the District Judge and the High Court, the respondent 
applied to the Assistant Collector under section 144 of the Code

VOL. XLIT,] -4I.I.ATaABA,t> SESIffi. ■ 28^
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1922 of CiTil Procedure for resfcitution, thafc is, for restoration of 
possession to them. This application was rejeeted by the 
Assistant Collector, v?ho was of opinion that the remedy of the 
respondents was one under section SO o f  the Agra Tenancy Act. 
From this order the respondents appealed to the District Judge, 
The District Judge considered that the decision of the court of 
first instance rejecting the application was not correct, but he 
held that the order o f the court of first instance was final and 
no appeal lay to him. On this ground he dismissed the appeal. 
A  second appeal was preferred to this Court and was heard by a 
learned. Judge of this Court. He set aside the orders of the 
courts below and. directed possession to be restored within a 
term fixed by him in his order. From thi« decision of the learn­
ed Judge of this Court this appeal has been preferred under the • 
Letters Patent.

W e find it difficult to agree with the reasons given by the 
learned Judge for his decision, Thoso reasons were summarized 
to us by Dr. SBn on behalf of the respondents, and he supports 

. them, but without assigning any reasons for doing so. The 
learned Judge held that ‘ the court of {irst instance * referred to 
in section 144) was not a Revenue Court, but the Ciyil Court 
which heard the appeal from the order of the first court, With 
this view we cannot agree. In a suit under the/Tenancy Act 
the court of first iastanee is the Eevenue Court which heard 
the suit, and not the court of appeal. The learned Judges ays 
that the decree of the High Court was a decree directing posses­
sion to be restored. This is not so. The decree o f  this Court 
only dis 133issed the appeal preferred to it from the decree of the 
District Judge in the suit for ejectment. The effect of the decree 
o f  the District Judge was to entitle the respondents to be 
restored to possession, and for recovering pt}sseasion the remedy 
jf  the respondents wa apply under section 144 o f the Code 
of Civil Procedure, and this application for reatitution is to be 
made to the court of first instance under the provisions of the 
section. The section further provides that no separate suit will 
lie for recovery of possession where the decree o f  the oonrfc of 
iirsli instance has been reversed by a higher court. The leai'ned 
Judge s opinion that a separate suit could b e  brought and



application was to be deemed to be a suit cannot be supported 1922
in view o f the provisions of section 14i itself, wMch forbids the ' xxsm  
institution o f a separate suit. The learned Judge o f this Court P r a sa d

further held that the appeal to the High Court niighfc be deemed v.
to be a regular suit for possession or an application for delivery 
o f possession. As we have pointed out, an application for 
delivery of possession could only be made to the court of first 
instance and not to this Court, This Couit does not execute its 
own decree and even i f  the decree o f this Court was a decree 
directing possession to be restored, the application for restora­
tion of possession could only have been made to the court of 
first instance and not to this Court, Therefore, in our opinion, 
the learned Judge of this Court was not entitled to mako an 
order for restitution. Dr, Sen^s main contention was that the 
order of the court o f first instance refusing to grant the respon­
dent’s application was a decree within the meaning of section 2 
of the Code of Civil Procedure, and that, therefore, an appeal 
lay to the District Judge, This contention is concluded by the 
principle of the ruling o f the Full Bench in the case o f Zohra, 
y. Mangu Lai (1). That was, it ia true, a case in which the 
question was whether an appeal lay from an order in execution, 
of a decree passed by an Assistant Collector of the first class,
It was held that under the whole scheme of the Tenancy Act a 
distinction was made between an order” and a " decree ’* and 
that the word “  decree ”  in section 1'1'7 of that Act was a decree 
in a suit and did not include an order which, if the definition of 
a decree applied to the case, might be deemed to be a decree 
under the Code of Civil Procedure. The learned Judges who 
decided the F u ll Bench case made a distinction between a decree 
in a suit and an order. It was held that an .appeal lay from a 
decree in a suit, but an order passed by an ^ s is ta n t Collector 
of the first class was not a decree and was not open to appeal.
The principle laid down in the Full Bench ease equally applies 
to the present case upon that principle we must hold that 
the learned District Judge was right in holding that no appeal 
lay to him, In this view the appeal to rhis Court ought to 
have lean disiQissed. No doubt it is a hard case, but under 

[1) (1905) I . l i . R . ,  28 A ll., 753.
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the provisions o f the law we are unable to interfere in the 
matter.

We accordingly allow the appeal, set aside the decree of the 
learned Judge of this Court and restore the decree o f the lower 
appellaiie court. In the cireumstanc;es o f this case we direct the 
parties to pay their own coats of the tv̂ ’o appeals to this Court.

Appeal allowed.

B s f o r s  M r .  J u stic a  R y v e s  a n d  M r -  J iisH c o  Q o k u l  F r a s c id .  
R E O T IL A L  AND ANOTIIRR (DEli'ENDANTS) V.  M ANNA KUNVVAR (PliAINTlPP).'*' 

A c i N o .  X X V I  o f  1& 31 f N e j o t i a h U  I n s t r i m s n t s  A c t ) ,  s e c iio u  7 8 -~ P r o m i s -  
s o r y  not& '^S 'vAt on n o ta  noli m a in ta in a h l&  hy a  bODamidar.

The provisions of tlaa Negotiable lustrumonfcs Act, 1881, do not admit of 
a suib being Irouglit upon a proniissory note by  a I m a m id a r  vvhosa name 
does not appear upon the dooumonb. D o r i L a i  v. Sow a ls  B a m  (1 ) and 
B a m a n i i j a  A y y a n f/a r  v, Sctdajo j^a A yycm ^ ar  (2) follow ed. G n n m u r t i  v. 

S ka yya  (3) dissented fronl.

T h e  facts of this ca.̂ e sufficiently appear from the judgment 
of the Court.

Munshi Zal, for the appellants,
Mr. 0. W, Dillon, for the respondont.
R y v e s  and G o k u l  P r a .s a d , JJ, :— The plaintiff Musammat 

Manaa Kunivar sued to recover a sum of money due on a rugqa 
executed by the defendants in favour o f one Kishori Lai. The 
plaintiffs allegation was that the money was advanced by her 
and that Kishoxi La1, in whose name it was drawn, was merely 
her &ewflm.ic2ar as she was parda-naisliin. Kishori Lai bad died 
•without heirs and the plaintiff was entitled to recover the money 
oa this ruqqa. The defence was, so far as we are now coacernedj 
that the plaintiff could not maintain the suib. The trial court 
fouud all the issues of fact in favour of the plaintiff, namely, 
that she had advanced the money in cash to the defendants who 
had executed the ruqqa hena>mi in the name of Kishori Lai who 
was a near relation of the plaintiff. The trial court, however, 
dismissed the suit on the ground that under section 78 of the

® SBOond Appeal No. 27 of 1920, from  a decroo of Ali Ausat, feubordinato 
Judge of Aligarh, dated the 2Sud of July, 1919, revorisiiig a dooreo o f Ki’''\va.b 
Husaja, Munsif of Haveli, dated the 9th of M ay, 1919.

(1) U 9i5j 13 A, L . J,, 695. (2 ) (190d) I. L . R., 23 M ad., 2QS.
(S) (1897) r^L . 2 lM a d ..3 W .


