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On the whole, having ‘regard to the attitude adopied by the
defendant, and not withoub hesitation, we come to the conslusion
that the balance of convenionce is ia favour of the Central Pro-
vinces and thab the case must be transferred from the jurisdiction
of these Provinces to enable the plaintiff to sue al the appropri-
ate cours in the Central Provinces, the defendant undertaking
to do nothing andaly to delay the trial, to cuntribute Rs. 100
in any event, to the pleaders’ fees already paid by the plaintiff
to his lawyers, and nos. to objecs to the reasonable costs of trans-
lation of the present record and of the interpretation of the
evidence being made costs in the cause. The costs of this appli-
cation will abide the event.

Appireubion yranted.

APPELLATE CIVIL.

itefore Nir Grimuood iears, Knight, Chief Justice, und Justice
Sir Pramuoda Charan Bansrji,
KASHI PRASAD BINGIH axv. orunes (Prarytirys) . BALBHADDAR
SINGH awp AvorHER (DUPENDANES). ¥ v
Act ( Liocal) No. 1T of 1801 (dgra Tenancy 4ot ), section 1T7-Suit for eject-
ment—Degras for ejociment reversel on appeal—dApplication te Courd
of Ravenus for rastifution—Applicabis dimnissad~—Appeal--~Civil Pro-

ca lurs Code (1908 ), sackion 144. .

An application for restitutinn of possession under seetion 144 of the Code
of Civil Procedure in consequence of the decree against them having been
reversed on appeal was made by the defendants in an ejectment auit to the
court of firat instance, being s Oourt of Revenue. That court, however,
rejected the application. .

Hald that the order of the Court of Revenuejwas not a *¢ decree ™ a,nd ne-
wppeal lay therefrom to a Civil Court. Zohra v, Mangu Lal (1) referred to,

TH13 was an sppeal from & judgment of a single Judge of the
Court under section 10 of the Liwtters Patent, The facts of the.

ease are thus stated in the judgment under appeal, which was
az follows :—

This is called a second appeal, It is a claim by the: 'a‘ppéi-'
lants for possession of certain land., It is only necess}xry to state
the facts to see that they are clearly entitled - t}o possessxon,?

* Appesl No. 87 of 1991, under 8 ation 10 of tha Letters Patenb
(1) (1906} 1. Lx B., 28 All., 753
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The decision of the court below is fatal to their claim and unless
this Court can interferc they have no remedy. I cannot believe
that this is the true state of the law. Ifit were, it would be
caleulated to bring the law into ridicule and contempt.

The following are the facts. The defendants Balbhaddar
Singh and others formerly brought n suit in the Rent Court
for the ejectment of Kashi Prasad and others, the present
appellants, who were defendants in that suit. They defended
the suit on the ground that they were in possession as usufruct-
uary mortgagees. The Assistant Collector decreed the suit for
ejectment against them in May, 1910, and in May, 1911, the
then plaintiffs and the present defendants, respondents to this
appeal, obtained possession. An appeal was brought from the
decree of the Assistant Collector by the defendants in that suit
on the revenue side and the case went up to the Board of
Revenue. The Board of Revenue decided that as. a question of
proprietary title was involved the appeal should have been
brought to the District Judge.

The District Judge in October, 1912, allowed the appeal and
decreed that the defendants, the present appellants, were enti-
tled to remain in possession, That decree was confirmed by the
High Court in March, 1914, and there is, therefore, between the
parties a decree of this Court awarding possession to the present
appellants, The High Court might have gone on to direct the
defendants by express order to give up possession forthwith, but

- the High Court did not do so. As a result of the High Court’s

decree the present respondents were bound to give up the posses-
sion which they had obtained in 1911 under the decrce of the
Agsistant Collector. They have heen wrongfully in possession
since thab date and are resisting the appellants’ claim against
them to give up possession, in overy possible way, They are in
contempt and I had grave doubts, when I heard what the case
was about, whether I ought to hear their counsel at all,
Failing to get pussession the -present appellants applied on
the revenue side to the court of the Assistant Collector., In the
formin which the matter now reaches this Court, it has been
treated as o suit and it comes before me as a second appeal. The
application in the Revenwe Court, however, was clearly an
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application under section 144 of the Code of Civil Procedure for
restigiition. The Agsistant Collector dismissed it on an absolutely
untenable ground. An appeal was then brought to the
District Judge who disagreed with the view of the Assistant
Collector and held that the justice of the case was entirely with
the appellant, but he held also that there wasno appeal from the
rvefusal of the Revenue Court to make an order. The ratio
decidendi in the authority quoted, namely, Masih-ullah v.
Majid-un-nissa (1), is that section 144 cannot be applied to
proceedings before Courts of Revenue and that the remedy of a
person entitled to restitution in conssquence of the reversal of a
decree passed by a Court of Revenue is by means of a separate
suit, It seems to me to follow from this that when scection 144
speaks of the * court of first instance ”’ to which the party enti-
tled by way of restitutlon wmay apply, that cannot be read as
meaning the Revenue Court, The High Court has no jurisdie.
tlon over the Revenue Court and cannot compel] it to earry oub
its decrees. But there must be a court of first inslance, and I
am prepared to hold that where ina case like this the original

decree has been passed in the court of revenu: and the case has

reiehed the High Court by way of the District Court. the conrt
of first instance for the purpose of the section must be the firss
Civil Court subject to the jurisdietion of the High Court which
hag seisin of the matber, and that the District Judge in this
case instead of dismissing the appeal on a techuical point ought
to have treabed the appeal as an original application to itself as
the court of first instance and granted it. Sitting as a court of

appeal I think T ought to do what the court below should have

done and I make an order for restitution under section 144,
The Privy Council cloarly held that it might be done by sum-
mary process of suit ; Doorga Purshad v, Tara Purshad (2). It

seems to me further that there is an. alternative method by

- which the prevailing injustice in this case can be cured. Ifan
application cannot be made to a Revenue Court under sub-
section (1) of section 144, the provisions of sub-section (2); which

prohibits a suit, has no'operation, and, following the decision to
which I have referred, I am of opinion that a: suit might be -

< (1) {1908) L L. R., 26 All, 149, (2) (1865’8 W. R. (B. 0“.).1"11.-. -
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brought. A suit has been brought, although notina correct
form. Tam prepared further to treat the application to the
Revenue Court as o proper suit, in which case an appeal (the
question of title being involved) wounld lie to the District Judge,
and the point being one of law, an appeal lies to this Court
and I think I ought to allow it and direet the defendants to give
up posgession, '

There is a further method by which this wrong way be righted
in my opinion. This Court clearly has jurisdietion to enforece its
own decrees as against parties who appeared beforeit, AsI
have said the vespondent in this Court isin contempt and is
defying the decvee of the High ourt. Under section 151 of
the Code and under the general powers of superintendence
conferred upon this Court I treaf this appeal, in the alternative,
as an original application, and under the inherent power of the
Court make an order in the ends of justice and to prevent the
abuse of the process of the Court I direct the respondent to
give possession of the land within three weeks from to-day and
to pay all the eosts of the proceedings here and in the court
below, In my opinion there is ample justification for taking this
course to he found in the case of Kulade Prasad Tewariv.
Sadhw Charan Tewars (1) and the Privy {‘ouncil case above-
mentioned ¢ Doorga Purshad v. Tarae Purshad (2). I, therefore,
make a formal order allowing the appeal of the plaintiffs, or the

~ application of the applicants, as the case may he, and direct the

defendants to hand over possession to the appellants forthwith.
If they do ot do 50 within thre: weeks from the date of this
order, I shall direct prozeedings to be brought against them for
conbempt of court, Report must be wade to me by the appel-
lants within threc weeks from the date of this order as to
‘whether possession has been delivered to them. 1 direet further
that the plaintiffs are entitled to mesne profits from the 23rd
of March, 1914, the date of the final deeree in this Court,
down to the 238rd of March, 1917, the ‘date of the making
of this application, and from that ' date forward until
the delivery of possession, and I refer the following issues
to the lower appellate court asa matter separate from and

(1) (1917) 8 Pat. L, J., 485, . {2).(1865) 3 W. R. (P 0.),1)»
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independent of the order which I have made against the defend- 1020

ants for delivery of possession. Tasmr
1. What are the mesne profits of the land, having regard to 1;11‘;’;‘;;’

the then value of the land, to which the appellantsare entitled .

BALBHADDAR

from the 28rd of March, 1914 to the 23rd of March, 19172 ™ gan.
2. What are the mesne profits of the land, baving regard to
the then value of the land, to which the appellants are entitled
sinee the 28rd of March, 1917 ? g
The answers to theso issues should he stated ata rate per
mensem , The parties will be atliberty to produce any fursher or
additional evidence. The usual ten days will be allowed for filing
objections,
This is not the original judgment I delivered, buy I
~have had to deliver it again, owing to the original heing lost.
The defendants appealed.
n this appeal—
Dr. Kailas Nath Katjuw and Munshi Kemlz Kant Vorma,
for the appellants, .
Dr., Surendra Nath Sen, for the reqpondentq. :
MEARS, (. J., and BANERJT, J, :~—This litigation appears to
have had a very chequered career. In the year 1910 a suit was
brought in the Revenue Court by the present appellant for the
ejectment of the defendants from ccrtain plots of land. 'The
court of first Ingtance, that is, the Assistant Colleetor of the
first class, decreed the claim and ordered ejectment. An appeal
was preferred from thit decree to the Commissioner and the
appeal was dismissed. The case was then taken to the Board of
Revenue, and the Board of Revenue held that the appeal from
the decree of the court of first instance ought to have been.
preferred to the District Judge. Accordingly an appeal was
preferred in the court of the District Judge and it succeeded
and the claim of the plaintiff was dismissed in 1912, A second
appeal to this Court was also dismissed, Meanwhile, ‘after the -
passing of the decree of the court of first instance - that-décree
was put into execation and the present appellant obtained posses- -
sion of the holding by ejectment of the tenants. .After the
decree of the District Judge and the ngh Courf,, the respondent -
applied to the Assistant Collector nader section 144 of the Code
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of Civil Procedure for restitution, that is, for restorabion of
possession to them. This application was rejected by the
Assistant Collector, who was of opinion that the remedy of the
respondents was one under section 80 of the Agra Tenancy Act.
From this order the respondents appealed to the District Judge,
The District Judge considered that the decision of the court of
first instance rejecting the application was not correct, but he
held that the order of the court of first instance was final and
no appeal lay to him. On this ground he dismissed the appeal.
A second appeal was preferred to this Court and was heard by a
learned Judge of this Court. He set nsile the orders of the
courts below and directed possession to be restored within a
term fixed by him in his order, From this decision of the learn-
ed Judge of this Court thig appeal has been preferred under the
Letters Patent.

We find it dificult to agree with the reasons given by the
learned Judge for his decision, Those reasons were summarized
to us by Dr. Sem on behalf of the respondents, and he supports

.them, but without assigning any reasons for doing so. The

learped Judge held that ¢the court of first instance * referred to
in seetion 144 was not a Revenue Court, but the Civil Court
which heard the appeal from the order of the fixst court, With
this view we cannot agree. Ina suit under the Tenancy Act
the court of first instance is the Revenue Court which heard
the suit, and not the court of appeal. The learned Judges ays
that the decrec of the High Court wes a decree dirccting posses-
sion to be restored. This is not so. The decree of this Court
only dismiseed the appeal preferred to it from the decree of the
‘District Judge in the suit for cjectment. The cffect of the decree
of the District Judge was to entitle the respondents to be
restored to possession, and for recovering possession the remedy
»f the respondents was to apply under scction 144 of the Qode
of Civil Procedure, and this application for restitution is to be

made to the court of first instance under

the provisions of the
section,

The section further provides that no separate suit will

'

lie for recovery of possession where the decree of the ocourt of

first instance has been reversed by a higher conrt. - The learned
Judge’s opinion that a sepurate suit could be brought and the
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application was to be deemed o be a suit eannot be supported
in view of the provisions of section 144 itself, which forbids the
institution of a separate suit, The learned Judge of this Court
further held that the appeal tothe High Court might be deemed
to be a regular guit for possession or an application for delivery
of possession, As we have pointed out, an application for
delivery of possession could only be made to the court of first
instince and not to this Court.  This Court does not execute its
own decree and even if the decree of this Court wasa decres
directing possession to be restored, the application for restora-
tion of possession could only have been made to the court of
first instance and not to this Court. Therefore, in our opinion,
the learned Judge of this Court was not entitled to make an
order for restitution. Dr. Sen’s main contention was that the
order of the court of first instance refusing to grant the respon-
dent’s application was a decree within the meaning of section 2
of the Code of Civil Procedure, and that, therefore, an appeal
lay to the District Judge., This contention is concluded by the
principle of the ruling of the Full Bench in the case of Zohra
v, Mangw Lal (1), That was, it i3 true, a case in which the
question was whether an appeal lay from an order in execution
of a decree passed Ly an Assistant Collector of the first eclass,
It was held that under the whole schewe of the Tenancy Act a
digtinclion was made between an ¢ order” and a “ deeree " and
that the word *¢ deeree ' in section 177 of that Act was a decree
in a suit and did not 1nelude an order which, if the definition of
a decree applied to the case, might be deemed to be a decree
under the Code of Civil Proeedure, The learned Judges who
decided the Full Bench case made a distinction between a decree
in a suit and an order, It was held that an_appeal lay from a
decree in a suit, but an order passed by an Afsistant Collector
of the first class was not & decree and was nob open to appeal.
The principle laid down in the Full Bench case equally applies
to the present case and upon that principle we must hold  that
the learned Distriet Judge was right in holding that no appeal
lay to him, In this view the appesl to this Court ought to

have Leen dismissed. No doubb itis a hard case, but under

(1) (1908) I. L. R., 28 AIL, 758,
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the provisions of the law weare unable to interfere in the
matbter,

We accordingly allow the appeal, set aside the decree of the
learned Judge of this Court and vestore the decree of the lower

- appellaie court. In the circumstances of this case we direct the

parties to pay their own costs of the two appeals to this Court,
Appeal allowed.

SR—
Bofore Mr. Justice Ryves and Mr. Justice Golul Prasad.

RMOT LAL 4D ancrner { Derpenpants) v. MANNA KUNWAR (Pratrive).*
Act No. XX VI of 1881 {Nejotiable Instruments dct), seciion 78— Promis-
sory note==Sitit on nots not maintainable by a bonnmidar,

The provisions of the Nogotiahle Instrnmonts Act, 1881, do not admit of
o suib being trought upon a promissory noto by a bsnamidar whoss name
does nob appear upon the doéumont. Dori Lal v. Sewal Iam (1) and
Ramonuje Awyangar v, Sadaops dyyanjyar (2) followed. Crurumuréi v.
‘Rirayya (3) dssenbed from. !

‘TuE facts of this case sufficiently appear from the judgment
of the Court,

Munshi Panna Lal, for the uppellants,

M. G. W. Dillon, for ths respandent,

Ryves and Goxur Prasap, JJ, :—The plaintiff Musammat
Manna Kunwar sued Lo recover a sum of money due on a rugge
executed by the defendants in favour of one Kishori Lal. The
plaintiff’s allegation was that the money was advanced by her
and that Kishori Lal, in whose name it was drawn, was merely
her benamidar as she was parda-nashin, Kishori Lal bad died
without heirs and the plaintiff was entitled to recover the money
on this rugqa. The defence was, so far as we arc now concerned,
that the plaintiff conld not maintain the suit. The frial court
found all the issues of fact in favour of the plaintiff, namely,
that she had advanced the money in cash to the defendants who
had executed the ruqqe benams in the name of Kishori Lal who
was a vear relation of the plaintiff, The trial court, however,
dismissed the snit on the ground that under seetion 78 of the

# Second Appeal No. 97 of 1990, from a dacrec of Ali Ausat, Subordinate
Judge of Aligarh, dated the 92nd of J uly, 1019, reversinga deorce of N“:Wn.b
Hugsain, Munsif of Havoli, dabed the 9th of May, 1939,

(1) (1915) 18 A, .. 3., 695.  (2) (1904) I. L. R., 93 Mad., 205.
(3) (1897) I L. R,, 21 Mad,, 891.



