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different persons, formed one transaction, even though the receipt
was not simultaneous with the theft. I agree with the view'
taken in that decision. I do not find that there is anything in
wy view contrary to the view expressed by Lanpsay, J., in the case
of Jiwan v. Emperor (1), for there, the actual thief not being
sharged iu the case, there was nothing to couneet the three
persons. Here it is the fach that Anwar, the actual thief, was
charged with the receivers, which justifies the several acts being
considered parts of one transaction. On the merits Anwar was
clearly proved to have been loitering just befure the thefs of the

bicycles. When the owners returned, the bicyeles had dis

‘appeared, and Anwar had disappeared. Portions of the stolen

bicycles were {ound in theshop in which he is employed, This

being the case I do not see my way to interfere on the merits.
I sherelore dismiss this application.

Application dismissed.

A ARAREAIRE CUNTTERAR,

MISCELLANEOUS CIVIL.

Before My, Jusiico Pigpott and Mr. Justics Walsh.
INAYAT-ULLAI KHAN (Arpuroany) v. NISAR AHMAD RHAN
{OppoBITE PARTY),*

Ciwil Precedure Cede (1908), section 24==Transfer-~Principles guiding o
Court in considering an opplication for the transfer of 4 civil case.

In the matter of applications fox the transfer of civil suits it is the duty of
1 court bo insist upom any litigant applying for'transfer making out a strong
case’in favour of the balance of convenience. On the question of the balance
of conveniencs, the convenience of {he parties in the conduct of tho litigation
is cerfainly a relevant jconsideration. Tula Ram v, Harjiwen Das (2) and
Subba Bibiv. Magbul Husain (8) |followed, Madho trasad v. Moti Chand
(4) doubted.

Tas was an application under scetion 22 of the Code of Civil
Procedure for transfer of & suit pending in the court of the
Subordinate Judge of Shahjuhaupur. The facts out of which the

application avose are fully set forth in the Judgment of the
Court, »

Pandis Uma Shankar Bujpai, for the applicant.

* Civil Miscollancous No. 297 of 1921,

(1) (1091) 19 A, L. 7, 815, (8) (1916) 14 A. L J., g0,
{2) (1882) 1. Li. R., DAI],(»() (4) {1919) 1 L. R., 41 all, 881.
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Babu Lalit Mohan Banerji, for the opposite party.

Pigeorr and Warsu, JJ,:—This is an application which
raisus both a question of principle and a question of faet of some
importance. The defendaus, who i the «pplicant, is the son of
one Abdul Jalil Khan, deceased, and the plaintiff is the cousin of
the deceased man, who claims to be bis heir. Abdul Jalil Khan
and the other members of his family were old resideats of Shah-
jahanpur, which appears also to bave been the ancestral home of
the defeadant. For the parposes of this case, however, it may be
assumed that the deceased migrated to a place called Pusad in
Yeotmal, a disbrict of the Berars, which is now a portion of the
Central Provinces, and died there in Outober of [asi year, after
having made, so the defendaut alleges, certain gifts by deed of

~his property in favour of the defendant. The suit is brought
by the plaintiff as heir of the decvased mau to set aside these
gifts, and ib has been brought in the cours at Shahjuhanpur as
a matter of choice by the plaintiff who is of course in all cases
dominus litis; probably because it is his ordinary home, the
language of he court is his language and because, as he says,
some of the property is situated in that' districi. However,
the defendant, on the ground that having regard to the issues
raised by the suit and the general eonveaicnee of the parties in
view of the nature of the evidence which will have to be called
on both sides in the suit, has applied to this Court to transfer
the case from Shahjahanpur and aliogether from these Pro-
vinces in or:ler that it may be tried in the appropriate court
in the Yeotmal distriet of the Berars iu the Central Provin-
ces.

The question of principle raised by the application was not
very seriously argued, but our attention was drawn to certain
reported cases whi:h make it desirable that we should express
our views definitely upon the question. No case is reported on
the subject in the authorized reports, Allahabad series, since. the
year 1832 (1. L. R., 5 Allahabad). There have been decisions
which have found their way into modern reports and we prefer
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who followed the view taken by the older case of Tule Ram v.
Harjiwan Das, (1) and the invariable practice as it was then es-
tablished in England (that old practice has now been codified in
England in the form of a special rule), namely, to Insist upon
any litigant applying for transfer to make out a strong case of
the balance of convenience, In Pula Ram v. Harjiwan Das (1),
already referred to, the court recognized that as the real test,
although it decided against the transfer. There is one further
material case, namely, Madho Prasud v. Moti Chand (2),
(another single Judge decision) wherea member of this Court
declined to adopt that rule and held without reference to any
previous authority that the mere convenicnee of the parties was
not a good test, We come to the conclusion that that view is
not a sound one. After all, the convenience of the parbies in the
conduct of litigation is certainly a relovant consideration, and it
is perhaps not too much to say that it is the basis of nearly all
statutory jurisdiciion cn the eivil side,

That being the state of the law, the plaintiff in this case,
as inevery other, has undoubtedly a primd facie right to decide
the place of trial, The defendant may show, as he does here,
exeeptional circumstances. The question is whether those eir-
cumstances are such as to make it right to override the wish of
the plaintiff and to direct the trial to take place at the mosl
convenient tribunal. The defendant’s main contention in this
application is that he has to defund the deeds made in his favour
against an attack made upon them by the plaintiff, and that both
the attack and the defence must in the end furn upon the local
evidence in the place where the deeds were executed, the sugges-
tion being that they were executed by the deceased man in a
condition of such ill-health as to make him either of not suffci-
ently sound disposing mind, or subject to the improper influences
of some inberested party so as to deprive him of the free exercise
of hig own volition,

To this contention the plaintiff makes several answers 1—

Firstly, he alleges that his pedigree has been disputed, As
to this the defendant has, by paragraph 6 of Lis own affidavit
sworn on the 20th of December, 1921, admitted the plaintiff

(1) (1882) I. L R, 5 AL, 60.  (2) (1019) L T R., 41 AlL, 881,
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t0 be the cousin of the deceased man, and his counsel Mr.
Bagpai in this Court on this application on his behalf formally
admitted the plaintiff to be the heir of the deceased man. These
admissions ave binding upon both parties to the suit and this
issue 1%, therefore, out of the suit and dispeases with a consider-
able number of witnesses who would otherwise be necessary
{rom Shahjahanpur.

Secondly, the plaintiff makes the point that the ancestral
home of both parties isin Shahjahanpur, that the wives of the
deceased Abdul Jalil Khan lived there for the greater part of
the fime, and that some of the property in suit is situated there.
This may be so. The points are really immaterial to the suit.
The main issue will be, as we have stated, the condition of health

“and mind of the donor for some time antecedent to the alleged
execution of the deeds and during the pericd between such execu-
tion and his death, and also the extent and natnre of the influ-
ence exereised upon him during that period. Admittedly, during
this period the donor lived at Pusad, according to the pl@intiﬁ for
six months only, according to the defendant for nearly a year.
It, therefore, appears from the position of both parties that the res
gestee and the appropriate witnesses on this head are situated
at Pusad, Thirdly, the plaintift makes a point of the language
question., - This would be a serious if not an insuperable objec-
tion to transfer if it were likely to affect the merits or the satis-
factory disposal of the suit, The ditticulty of language is one
which is comion to litigation in many parts of India, particu-
larly when the parties beloug to and speak the language of one
Provinee and the events in issue occurred in a provinee where
many material witnesses speak an entirely different one. In
this case the diffieulty to some extent cubs both ways, More-
over, inasmuch as the plaintiff has traded in Pusad for some
years through a general attorney, with personal visits of his
own, it is inconcelvabie that he has no one evenin his‘own:
employ who can interpret Urdu and instruct a local layyye;j;f.iii_'
the lauguage of the court, particularly when a great part of the
necessary. instructions cnn only relate to the collection and

preparation of local evidence from people who speak vthc;‘ lgngu- :
age of the court, This diffeulty can be' mef by making it park
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of our order that any special costs of translating the record as
it stands up to date, and reasonably to be incurred in employ-
ing an interpreter, if the plaintiff has none in his own employ-
ment, should be allowed as part of the costs of the suit in addi-
tion to those ordinarily allowed by the court.

Fourthly, there is the further point of the danger of delay
based evidently upon some dilatory criminal proceedings which
have already takea place in the Central Provinecs. We bave no
ground for suppesing that the appropriate Civil Court in the
Central Provinces, where the plaintiff will have to sue, will be
less disposed to prevent avoidable delay than the court at Shah-
jobhanpur., We can at least make it clear that in cur view any
attempts by the defendant unduly to delay the disposal, if they
appenr to be made mald fide as the result of this order, ought
to be punished in the trial court by special orders as to costs
thrown away or unduly incurred,

On the other hand, the defendant alleges that he will have
to call more than 20 local witnesses. Un the quesiion how
many he proposes to call, the plointiff only mentions Urdu-
speaking witnesses in Pusad; but he does not allege that he pro-
poses to call no strictly lecal witnesses. This is sigoificant, Tt
is almost certain that he will have Lo call some. He lays stress
on 4 or 5 Urdu-speaking witnesses in Pusad, but there is obvious-
ly 1o difficulty about these if an interpreter is present, cven if
they cannot speak Marathi, One is said to be a medical man
whom it is obviously more convenient to keep near his patients
a5 far as possible, The plaintiff also lays stress upon four wit-
uesses whom he will have to call from Shahjahaupur on the
question of the deceased man’s illness. But as there must be
some transfer of witnesses in auy event, there scems no great
hardship in their atténding the court in person as they 4tteuded
the place where the deceased lay ill.

The question of possession of the house at Shahjahanpur on
which the plaintiff also lays stress is. clearly a subsidiary one,
The three witnesses whom he proposes to call-can be duly exa-
mined on commission and ought to be so examiuad, particularly
ona point on which evidence of purely eye-withesses is notorious
ly vague, irrelevant and unreliable,
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On the whole, having ‘regard to the attitude adopied by the
defendant, and not withoub hesitation, we come to the conslusion
that the balance of convenionce is ia favour of the Central Pro-
vinces and thab the case must be transferred from the jurisdiction
of these Provinces to enable the plaintiff to sue al the appropri-
ate cours in the Central Provinces, the defendant undertaking
to do nothing andaly to delay the trial, to cuntribute Rs. 100
in any event, to the pleaders’ fees already paid by the plaintiff
to his lawyers, and nos. to objecs to the reasonable costs of trans-
lation of the present record and of the interpretation of the
evidence being made costs in the cause. The costs of this appli-
cation will abide the event.

Appireubion yranted.

APPELLATE CIVIL.

itefore Nir Grimuood iears, Knight, Chief Justice, und Justice
Sir Pramuoda Charan Bansrji,
KASHI PRASAD BINGIH axv. orunes (Prarytirys) . BALBHADDAR
SINGH awp AvorHER (DUPENDANES). ¥ v
Act ( Liocal) No. 1T of 1801 (dgra Tenancy 4ot ), section 1T7-Suit for eject-
ment—Degras for ejociment reversel on appeal—dApplication te Courd
of Ravenus for rastifution—Applicabis dimnissad~—Appeal--~Civil Pro-

ca lurs Code (1908 ), sackion 144. .

An application for restitutinn of possession under seetion 144 of the Code
of Civil Procedure in consequence of the decree against them having been
reversed on appeal was made by the defendants in an ejectment auit to the
court of firat instance, being s Oourt of Revenue. That court, however,
rejected the application. .

Hald that the order of the Court of Revenuejwas not a *¢ decree ™ a,nd ne-
wppeal lay therefrom to a Civil Court. Zohra v, Mangu Lal (1) referred to,

TH13 was an sppeal from & judgment of a single Judge of the
Court under section 10 of the Liwtters Patent, The facts of the.

ease are thus stated in the judgment under appeal, which was
az follows :—

This is called a second appeal, It is a claim by the: 'a‘ppéi-'
lants for possession of certain land., It is only necess}xry to state
the facts to see that they are clearly entitled - t}o possessxon,?

* Appesl No. 87 of 1991, under 8 ation 10 of tha Letters Patenb
(1) (1906} 1. Lx B., 28 All., 753
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