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1922 within section 47 or secfcion 144 of the said Code, In Am ir  
Bahah SaJiih v. VenhataGhala Mtidali (1) the learned Judges of 
the Madras High Court virtually based their decision upon the 
same line of reasoning, and it set ms to us correct. We are of 
opiBion, therefore, that an appen.1 lay to the learned District 
Judge ia this case and that his decision on the points determined 
by him was correct. The order of remand was, therefore, 
justified nnder the circumstances, and it will be for the court of 
first instance finally and completely to determine as between the 
parties all the poiniis raised by the application o f Janki Ram and 
the objections preferred thereto on the part of Sita Ram,

W e dismiss this appeal with coats.
W alsh, : " - I  entirely agree. If I were free so to hold I 

should hold that a suit was expressly excluded !)y the proviaioite" 
of ordor X X I, rule 71. I  am unable to frame, satisfactorily to 
my own mind, any cause of action us between a judgment-debtor 
and a defaulting purchaser. There is cor'ainly no contractual 
relationship upon which a suit can be founded, and I am unable 
to see what the cause of action really is or could be. To suggest 
that it was intended by this rule to provide machinery for passing 
an order to meet 4he justiice of the case which any party could 
immediately afterwards bring a suit to set aside, seetna to me to 
pay. rather an extravagarifc complinient to the subtlety o f the 
compilers of the Code.

A p2)eal dismissed-

1922:'
la n 'u a r y ,

APPBLLA.TB CIVIL.

B e fo re  M n J m t m  P iifg & U  a n d  M r .  J u s t ic e  W a lsh . ,
M U H AM M AD M U BAEAK  HUSAIN AMD aSo thek  (ObjbotoHs), w. SAH U  

B IM A L  PRASAD  (DEcaBi««aox,»Eit)*
O iv i l  p7-&eedur0 C od e  ( l9 0B )yO rde r X X I ,  r u U  B l-^ J ih e c u t io n  o f  d tio rM  -. O rd e r  

d is m m im j  a p p h c a t io n  f o r  ih e  p r e m U  bu t m a in i i im in g  cU 6acIm & n l~  

F re s h  a tta ch m e n t m i  n e cm a fy ^

B y reason of the default of the Saoree-iiolder tlio oourt waa unable to jii’boeod 
with the execution of the decree and pa&sad the folJowiag oidor ‘ ‘Tho oxacu

’••'B'irat Appeal N o. 88 of 1921, from  a deeroe o f KBhirod Gopa! B anerji, 
Swhordinate Jadge of Moradabad> dated the 15th of Jafiuary,1921-

-  (1 )^1890) I. L . IS '
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tioB case should foi; tiie tim e being {fllhal) I38 dimissed, but the attadim ent 
should tem aia in force,*’ and this order was subm itted to  by the parties, 

that the ocder, though not the orcler w hich  should have boon pa’ssedj 
was binding upon the parties, and no fresh attachm ent was subsequently 
necessary. N am una B ibi y . Bo&fea M iah  (I),, disseated from. Dildar H usain  
7. SM a N a m m  (2 ) cliBiingnished.

For. the purposes of thia reportj the facts of the mae suffi» 
cieutly appear from the judgment o f  the Court*

Mr. 8, B fjidar, for the appellante,
Bahn F ia r i  £ a l Ban&rji, tor the respondent 
PiGGOTT and WALse, JJ. :--T h e  essential point raised by this 

appeal admits of being briefly stated. The eourt below had 
before it an application for osecution of a decree with whieh, on 
a parfciciilar date, ib found itself unable to proceed further by 

o f the default of the decree»holder. Under order X X I , 
rule 57, the duty of the court waSj either to dismiss the appli- 
catioiij or to adjourn the proceedings to a future date. On a 
dismissal o f the application it is provided by the said rule that 
the attachment shall cease. The court did not follow, as iti ought 
to have done, the provisions of the said rule. I ’he pi’der which 
it passed waS: to the effect that the execution case should, fojr: thfe 
time being* be dismissed, but that the attachment should remain 
in force. That is not an order which the court oughb to have 
p.issed; but the questioa bafore us is as to  the effect of tho said 
order when pas.ser!. The deoree-holder on a subsequent date 
applied to tho court to take up the proceedings a t the stage at 
which they stood on the date of the order above-mentioned ; that 
is to say, he asked the court to proceed with ohe sale of the 
property in question witihoufc any fresh atfcachnient). The judg- 
ment-debtors objected thai a fresh attachmeut wa3 necessary and 
that objection has been overruled by the oourt bolow ; iieJiee this 
appeal.

There is authority in support of the appellam/s conteotiou in 
the case of Nam una B ibi v. Rosha Miah (1). W e can only say 

' that wc do not agree with the decision in that case and that the 
reasoning on 'ivhich it is based does not commend itself to us. 
Moreover, that case is to a eei’taia esteat distinguishable from 
the present, for the execution court in the case now before ns went

(1) (1911) L  L . B . 08 Oalo,, 4§2. . (2) (19)8) I. L . R . ,  41 A l l , 157.
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1922 out of its way to mark the nature of the orclor which it purported 
to pass by using the words ‘̂ filhal,'\ which we must render “  for^ 
the present ”  or “ for the Ume being." There can be no doobfc as 
to the order which the court intended no pass and that order was 
submitted to by the partieg*. It was, in substance and effect, 
an order that the executioE proceedings do stand adjourned sine 
die. It has, however, been contended before us that the principle 
laid down by the learned Judges of the Gaiculta High Court io  
the case above referred to has been adopted and enforced by ii 
Bench of this Court. The reference is to the case o f Dildcor 
Husain y .  Sheo N arain  (1). Wo are o f opinion that that case 
is distinguishable on the facta. To begin with, the question 
before the court in that case concerned the rights of a bond fide 
transferee for value. Secondly, there had been no qualify 
expression used in the order of dismissal such as we -find in the“ 
order laid before us in the present ease. W hile, therefore, we 
desire to lay stress on the fact, already pointed out by us, that 
the order directing tho execution case to be dismissed for the. 
time being aiid the attachment maintained was not a proper 
order for the court to have passed, we are not prepared to treat 
it as a nullity and as having no effect upon the parties between 
whom it was passed, W e think there is no fore© in this appeal 
and we dismiss it accordingly with costs.

Ajtpeal dismissed.

1921
D e C sm ls r ,

S2.

REYISIONAL GRIMINAIj.

: B e fo re  M r .  Ju s t ic e  S h t a r L

E M PB RO iJ D. A N W A B *
C r im in a l  P roaadu re  Code,- ssoHon 2Q9—J o in t  t r ia l-^ S m n a  h w is a o t io n -

trialofiJ i& iU iefanA  o f ih3 receiver o f s M m  proiierty.
Two T3ieycles-wore stolen from  diliaront placet, and iu  oach c^iso ont) 

Anwar, an employee of a iiarson called Earn,Saran wlio kepi a BicycJo shop 
was seen loitering in t te  n,^igliT3ourliooa about the tim e when tllQ bicyoloa dia. 
appeared. Parts of eacli of tlie stolea bioyolaa vvera afterwards found, sonio' 
in the shop of Ram Saran and some in  the house of one Narbada Prasftdr

* Criminal Revision No: 657 of 1921, from a »  order of I. B, M im dle, 
Sessions Judge of Allahabad, dated the 5th of Sepfcamber, 1921,;:'

(1) (1918) I. L. 41 All., 157, ;


