GENERAL INDEX
OF

CAS S REPORTED IN THIS VOLUME,

e,

.ABA.TEg»{ENT oF APPEAL, Se¢e Civil Procedure Code, order YXII, rule 4
54
ABx\'IfﬂiiD‘\TT OF APPEAL, See Clvﬂ oncedurc Code, section 2 11); ord‘e'; %9
XXII, rule & ... B&T
~AcomENT, See Act No. XIII of 130&, section l . ... 408
.ACCOUNTS. Suit on , Sce Civil Procedure Code, section 11 e 38
AccusiD PERSON, See Criminal Procedure Code, section 342 .. 169
AcouseEp PERSON, See Criminal Frocedure Code, section 492 .. 543
LACENOWLEDGEMENT, See Act No. IX of 1872, section 251 e 902

AGTS—1855—\II[ (InpiaNn FATAL Accipewrs Aor), sperioN 1—Suit for
damuyes—Pringiple of assessment of damages. The defendant
to a suit for damages on account of his having caused the death
of the plaintifi’s husband, had alrcady been couvieted in respect
thereof under section 304 of the Indian Penal Code, and had been
fined Rs. 1,000, which were given to the widow by way of com-
pensation.

Held, that this sum must be taken into account in assessing
the damauca which sghould be given in the civil suit.

Principles on which damages should be. assessed in a case -
under the Iatal Accidents Act, 1855, discussed. Rowley v. London
and North-Western Railway, 42 . J., Bx., 153, tollowed.

Natho Ram ». Chand Kuar, I. L. R., B0 All ... 408
Aors—16860—XLV (Inprany I'enan Cobz), smerroN 158A, See Criminal
Procedure Code, sections 99A, 9B and 251 . 157
_Aorg—1860—XLV (INnpian PENAL Oom:, SECTION 153A, See Cnmmal
Procedure Code, section 108 - 854

Aors—1860—XLV (INDIAN PowaL Gonn), SEOTION 172, See Crlmma,l
Procedure Code, sections 118, 121 and 514 . G066

.Acrs—1860—XLV (Inpian Prwan Cobg), sEcTion 194—°'Causing o cir-
cumstance to ewist’’—DBringing tulored evidence before a cowrt—
Charge_translated into Urdu and read out to jury by Government
pleader—Procedure.] FHeld that a person who brings belore a
court a witness whom he has tutored to tell a false story concern-
ing the case before it, may properly be convieted under section 194
of the Indian Penal Code Ewperor v, Cheda Lal, L. Tn R., 29
All,, 851, and Durge Prasad v. Bmperor, 30 Indian Cases, 851,
referred to.

A Sessions - Judge having a rather complicated chmrge to
deliver to a jury, and ot fLelmg quite sure that he had sufficient
 Urdu to be able to make himself perfectly intelligible "to them,
wrote ‘out his charge in' Buglish and then got the Governmment
Pleader to translate it and read it to the Jury Held that this
procedure was not illegal. s

Emperor . Sur Nath Blndum, I L. R, 50 AL, 3(15
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Aors—1360—XLV (Inprax Penan Copr), suction 215—Hssential in-
gredients of the offence defined.] 'L'he primary aim of section 215
of the Indian Penal Code is to punish all trafficking in crime by
which a person, knowing that property has been obtained by
crime, and knowing the criminal, makes a profit out of the vrime,
while sereening the offender from justice, .

Where o man undertook to attempt to recover certain horses
which were believed to have been stolen, and ionk monecy for so
doing; but there was no evidence to show that he had any know-
ledge of who the thief was, or that he was maoking any attempt to
screen the thief from justice, or that he failed to use all means
in his power to cause the offender to be apprehended, it was leld
that he could not rightly be convicted of the offence defined in
section 215.
Emperor v, Mangn, I. I.. R., 50 AllL ... 188.

Anrs—I1860—XIV  (Ixpiaxy  Iuxan Cobpnr)  srorTioNn  447—Criminal
irespass—HEssential ingredients of offence.] Tt is essential to the
validity of a conviction of the offence of criminal frespass
that the court should find the offence to have been committed with
one or other of the intentions named in section 447 of the Indian
Penal Code, viz., either to commil an offence or to intimidate,
insult or annoy the party, in possession. Bwmperor v. Jungi Singh,
I. L. R, 26 All., 194, followed. Qhasi v. Emperor, 15 A, 1. J.,
793, referred to.

Emperor ». Mathora Rai; I. T, R., 50 All. ... . BT
Acrs—1860—XT,V (Inpian Prxan CopE), suoTioN 500, See Act No.
XXV of 1867, seetion 7 806 «

Acrs—1867—1IT (Pusnic Gamprive Act), seetroNs 8 anp  4—
Acensed charged under different sections, but offences commitied
in the course of the sume transaction—Joint trial—Criminel Pro-
cedure Code, section 239 (d).] There is nothing to prevent persons
charged with offences under sections 3 and 4 of the Public Gamb-
iing Act, 1807, being tried jointly with persons charged only with
offences nnder section 4, provided that all the offences were com-
mitted 1o the course of the same transaction. Makhan v.
Bmperor, 5 Indian Cases, 720, and Hwmperor v. Fazal Din, 27
Indian Cases, 844, dissented from,

Emperor 2. Darab, I. T.. R., 50 AllL R B L

 Acrs~—1867T—XXV (Prrss AND REQISTRATION oF Booxs AcT), sgo-
TI0N  T—Newspaper—'‘'Declareds  printer’—Responsibility  of
printer for defamatory natter printed in a newspaper—dAct
No. XLV of 1860 (Indian Penal Code), section 500.] Primd
facie the person who is the ‘‘declared printer’’ of a newspaper is
responsible for everything that is printed in it. He can, how-
ever, escape liability by showing that he was absent bond fide,
that ‘is, not with the purpose of evading responsibility, when. o
perticular article complained of was printed. But if he does so,
he is bound to give evidence as to who the actnal printer of the
paper in his absence was. Emperor v. Phanendra Nath Mitter,
f. L. R., 85 Cale., 945, followed.

Emperor 9. Mubammad Siraj, T. L. 1., 50 Al e B0

Acrs—1I870—VII (Count Frms Act), suerion 4.—Civil Procedure Code
section, 149—Memorandum of appeal presented on  an insuffi-
cient stammp—Procednre.] - A court is not bound 1o aceepnt w moer -
randum of appeal when it has been brought to its notice that the
memorandum s insufficiently. stamped, The concession contem-
plated by section 149 of the Code of Civil Procedure cannot be
claimed as, of right. Rom Sohay Ram Pande v. KEumgr Lachmi
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Naragan Simgh, § Pat. L. 3., T4, Lekh Ram v, Ramji Das,
I L. R., 1 Lah., 284, and Aklkareju Nareyane v. dkkarajue Sesh-
amma, 27 M. L. J., 677, 1eferred to. Achut Remchandre Pai
v. Nageppa Beb Balgye, I. L. R., 38 Bom., 41, dissented from.

No doubt, if an insufficiently stamped memorandum of appesl
is accopted by inadvertence, time may be given to the appellant
to supply the deficiency. But if the court is aware abd fnitioc of the
insufficiency of the stamp, it ought to return the memorandum
to the appellant in order that he may, if the case admits, re-
present it properly stamped and apply for an extension of time
under section 5 of the Indian Limitation Act, 1908, Jai Singh
Gir v, Sita ‘Ram Singh, 21 A. I.. J., 388, referred to.

Brijbhukhan ». Tota Ram, I L. R., 50 All ... 98¢
Aors—1870—VII (Courr Fmis Act), sicTiox 7T, CLAUSE (iz) {c)—

Aet No. VII of 1887 (Suits Veluation Act), section S—Cowrt fee
—Suit for a declaration of plaintiff's title and for possession.]
If a plaintiff elects to ask in his plaint for a declaration of his
title as well as for possession of certain property, when he neced
only have sued. for possession simpliciter, he will have to pax
court fees as on a suit for a declaration with consequential
relief, unless the court allows him {6 amend his plaint by
gtriking out the prayer for a declaration. 8o held, where tle
plaintiff had prayed (a) for a declaration that a 1nortgage
execnted by his co-parcener and a decree for foreclosure ob.
tained thereon woere void and ineffectual, and (b) for posscssion.
Ganga Dei v. Sukhdeo Prosad, I. L. R., 47 All,, 78, followed,
Tila Ram v. Salig Ram, 57 Indian Cases, 494, dissented from.

Tula Ram v. Dwarka Das, I L. R., 50 AlL oo, 610

Acrs—1872—1 (Inpiaw  Bvipewor AcT), sporions 11 axp 18, See
Criminal Procedure Code, scetions 90A, 99B, and 251 ... 1B7

Aors—1872—1 (Inpiay Evipenen Acr), sgorioNs 32(5)—HBvidence—
Statements made post litem motaw—~Meaning of the ezpres-
sion ‘“‘before the dispute arose.”’] The expression ‘“‘before the
yuestion in dispute was raised’’, as used in section 32, clause (5}
of the Indian Ividence Act, 1872, does not necessarily mean
simply before a suit has been filed, but before the dispute which
afterwards culminates in a suit has arisen. Kalke Preased v,
Mathure Presed, I. L. R., 30 All., 510, followed. Behadur
Singh v. Mohar Singh, I. L. R, 24 All,, 94, and Maeulsdad Khan
v. Abdul Sattar, 15 A. Li. J., 349, referred to.

Rup Kishor ». Patrani, T. T.. R., 50 All. ves

Aorg—1872—1 (Inpiay Evipence Acr), SECTION 33— Witness—Effect
of death of witness before cross-examinalion is complete.] If a
witness under ezamination by a court dies before his cross.
examination is completed, no part of his evidence can he made
use of. Boisagomoff v. The Nahapiet Jute Company, 5 C. W. M.,
(Notes), p. cexxx, followed.

Narsingh Das v. Gokul Prasad, I. L. R., 50 AllL .. 113

Aors—1872—1 (Inpiay HvipEnce AcT), seorioNn 92—EBeidence—Ad-

missibility of ewidence to show that two ostensible sales were in

reality one transaction of exchange—Pre-¢mption.] Held (1)

that evidence is admissible to show that two documents which on

the face of them were two separate sale-deeds were really intended

to esrry out ope iransaction, namely, an exchange, and. (2) that,

thig. being the case, no suit for pre-emption could le. Hanif-un.

wissa v. Faiz-unwissa, I. T R., 33 All, 340, referred to.

Kishan Tal ¢. Ram Lal, T. L. Bi, 60 All, ... B9



iv GENERAL INDEX.

Page:

AQrs—1872—T (InnIaN TDVIDENCE AcT), SECTION 92, Provisa (3), Se¢e
Act Wo. XXVI of 1881, section 46 . e T4
Acte~—1872—T (Ixpian EviDENCE ACT), SECTION 1l4——Presumption—
Civil Procedure Code, section 100—Second Appeal—Failure of
court of first appeal to invoke a presumption of fact.] In a suit
for a declaration that o certain sale-deed ostensibly esecuted by
D was forged, fraudulent and fctitious, it waas found that the:
deed wus as a matter of fact signed by D, by placing his thumb-
impression on it. No cvidence was led by the plaintiff to
prove that the thunb-impression had been obtained in any manner
which might render it invalid,
Held, that, in the absence of any such evidence, the cours
was bound to draw the inference thaé the deed was properly
axecuted, and, as this was an inference of the kind illuslrated in
section 114 of the Indian Evidence Act, 1872, the failure to draw
it was sufficient to support o second appml Ranee Swrnomoyce
v. Lachmeput Doogur, 9 W. R., C. R., 3338, and Nilatatchi v.
Venkhatachala Mudali, 1 Mad. H. C. L., 131, relerred to.

Sita Ram v. Nanku, I, L. R., 50 AlL .. 11z

AcTs—1872—1 (Inp1axy EVIDENCE AOT), SEOTION 110, See Act No. IX
of 1872, section 11 .
-Acrs—18728—1 (Inpiax EvVIDENCE AQT), SECTIONS 145 AwD 150, S(’e
Criminal Procedure Code, section 164 ves
ACTs—1872—IX (Inpian CoNTRACT AcT), sucTioN 11—Act No I of 1872
(Indian Evidence Act), section 115—Contract eniered into with an
infant representing himself to be of full age—Estoppel—Equitable
relief.] Where a suit is brought upon a contract entered into with

an infant on the strength of a representation made by the in-
fant that he is of full age, the defendant will not be estopped
from pleading his mmouty, but, semble, upon equitable grounds

he might be made liable for any losgs which the plaintiff might
have snffered in carrying out the contract entsred into with him.
Radha Kishan ». Bhore Lal, I. L. R., 50 All. ... 88%

Acrs—1873—1X  (Inpian CoxrrRaCcT ACT), SECTIONS 23 aND 30—
Principul and agent—Wagering contract—=Suit l;nu.zcn principal
and. agent.] In the United Provinces a claim by a principal
against an agent or by an agent against his principal arising out
of o contract is not affected hy the circumstance that, as between
the principal and the other party to the contract, it may bg a
wagering transaction, SO[)h(!J"l(ll Gianmal v, Mukuachand
Balia, I. L. R., 51 Bom., 1, and Hardeo Das, Nanak Chand v.
Ram Prasad, Shyem Sundar, I. L. R., 49 All., 438, referred to.

Ram Prasad, Shiam Sundar Lal ». Rﬂlﬂ]l Lal L L. R,

86%:

D453,

30 All 115
AoTe—18T2—IX (Iwpran CONTRACT AGT), SECTION 69, See Acb No. IV
of 1882, section 55 (1): (g) .. v 971
Acrs—1872—IX (Inp1aN CONTRACT AOT), SECTION 69 See Act No. IX
of 1897, schedule II, article 49 C ... 488

AcTs—1872—IX (INpran CONTRACT ACT), BRCTIONS T2 AND 73—-Oblzga-
tion resembling contract—Compensation dus under the Land Ac-
quisition Act, 1894, paid by mistake to the wrong person-—Duty
of person receiving sucl payment to refund—Intcrest.} Certain
compensation which would lave been due to-one B under the pro-
visions of the Laud Acquisition Act, 1894, bad. he survived, wus
paid by mistake to A K.on the suppusltlon that he was {the legal
representative of B. It was afterwards fonnd that AK was not
the legal representative of B, but that one LC was.
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Held that sections 72 and 78 of the Indian Contract Act
applied. AK was bound to refund to LC the money paid to him by
mistalke, and, as he had for a considerable period avoiled payment
theréof, he was properly chargeable with interest for the time
during which the mwoney had beenn withheld.

Held, also, that illustraiion (n) to section 73 of the Indian
Contract Act, 1872, is not exhaustive and cannot be considered as
co-extensive with the provisions of the section itself. Jwals Prascd
v. Hoti Lal, I. L. R., 46 All., 625, and Abdul Shefiu Rowther
v. Hamida Bivi Ammal, I. L, R., 42 Mad., 661, referred to.

Anrudh Xumar ». Lachhmi Chand, I. L. R., 50 All. ... B18-

Aors—I1872—IX (Inpian Cowrract AeT), SEOTIONS 78, 77, 87 anD 88—
Sale—Earnest money—Failure of seller to make deltvery—Right to
recovery of earnest money.] Although there is no specific provi-
sion in the Indian Contract Act relating to the refund of money
paid as earnesi-money or part payment, where such a payment
is made on a contract for the sale of goods to be delivered at a later
date and the seller does not make delivery, the buyer is entitled to
recover the money so paid.

Piari Lat ». Mino Mai, Balkishan Das, I. I, R., 50 All, 8%

Acrs—1872—IX (Ixpran Conrmacr Act), seemioN 78-—8hares—Agree-
ment to sell so many shaves in o particular company—'"Unascer-
tained goods’—~det No. VII of 1913 (Indian Companies Act),
sections 18 and 28—EBreach of agreement to transfer shares—
Measure of damages,] “‘Goods'’ as defined in the Indian Con-
tract Act, 1872, comprise every kind of movable preperty, including
shares in & company. Where, therefore, a person agrees to sell so
"many sharcs in a company without specifying the numbers of the
share certificates, the agreement is merely an agreement to sell
unascertained goods and passes no interest in any shares owned
by the vendor until such shares are definitely ascertained.

An agreement for the sale of shares does not imply a further
rgreement to have the transferee’s name regisiered as the holder.

In the event of the proposed transferee refusing to complete
such an agreement by the purchase of the stipulated number of
shares, the meastre of damages would be the difference between
the contract price and the markes price at the time when the
breach took place; but it would be the duty of the transferor to
mitigate the loss consequent npon the breach. Jamil v. Moolla
Dawood Sons and Co., 1. Li. R., 43 Calc., 493, Maneckji Pestonji
Bharucha v. Wadilel Sarabhai and Co., 1. L. R., 50 Bom,, 360,
London Founders Association v. Clarke, Li. R., 20 Q. B. D., 576,
Muir Mills Co. Lid., of Cawnpore v. T. H. Condon, I. L. R., 22
All., 410, Bahadur Singh v. Shiem Sundar Tug, 1. L. R., 36 All.,
365, and Nanney v. Morgan, 87 Ch. Div., 346, referred to.

Domingo v. Delonza, I. L. R., 50 Al ... 695

A015—1872—IX (Inpran CoNTRACT Aar), szoTioNs 108 Anp 178, See
Railway receipt "
Aors—I1872—IX (Inpran Conrracr Aor), smoTioN 184—Principal and
surety—Remedy of creditor against principal debior allowed to
become time-barred—Discharge of surety—Appeal—OQperation of
decree not suspended by the filing of an appeal.] If o creditor
allows his remedy against the principal debtor to become harred
by time, the legal consequence of this is that the principal debtor
is discharged within the meaning of secticn 134 of the Indian
Contract Act, 1872, and the creditor can no longer proceed against
the. surely. . Hazari vi Chunni Lal, T. L. B., 8 All,, 289, Rodhe
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v. Kinlock, I. L. K., 11 All., 310, and Ranjit Singh v. Naubui,
1, L. B., 24 All, 504, referred to.

Held also that under the Indian law and procedure an original
decree is not suspended by presentation of an appeal nor is ite
operation interrupted when the decree is ome of dismissal, and the
cause of action arises on the passing of the first court’s decree
and is not suspended till that decree iz finally affirmed on appeal.
Juscurn Boid v. Pirthichand Lal Cheudhwry, 1. Ii. R., 46 Cale.,

670, followed.
Salig Ram Misir ». Lachhman Das, 1. L. B., 50 All. ... 211

Acrs—1872-—IX (Inpias Cowrsacr Acr), secrons 1531, 132 awp 160,
See Act No. IX of 1890, section 76

Acrs—1872—IX (Iwpian ConNrtrAcT AOT), SsorioN 247, Se¢ Hindu law 776

246

Aors—1872--TX (Inpiay ConrraCT AcT), seurioN 2581—Aet No. IX

.. of 1908 (Indian Limdiation Act), scctions 19, 20 and 21-—Partner-
ship—Joint Hindu family—Acknowledgment.]. When a joint
Hindu family carries on a business, the members thereof are in
the position of partners as regards persons dealing with that
business.

An acknowledgement, therefore, made by one member of the
family, of a debt due by the family in the courge of its family
business, can be availed of by {he creditor as against the entire
family. Gadu Bibi v. Parsotam, 1. 1. R., 10 All., 418, followed.
Lalta Prased v. Babu Prasad, I, L. R., 32 All., 51, distinguished.

Debi Dayal ». Baldeo Prasad, I. T.. R., 50 All. o 982
 Aors—1877—1 (SeeciFie RormeP Acor), secrion 9, See Muhaninadan
law . ) ... 86

Aors—1877—F (Srucirio Revipr Aor), seerion 42, Se¢e Hindu law ... 678

Aors—1879—XVIIT (Legal DYractitioners Ael), section 28, See (ivil
Procedure Code, sectious 11, 96 and 100; order XLI, rule 86 .. B1%

_Aors—I1881—V1 (ProraThE AND ADMINISTRATION ACT), SHOTION &
Will—Probate—dpplicetion to admit to probate a draft woill
neither signed wnor attested.] Draft instructions given by a fes-
tator to a lawyer, or a draft will prepared on such instructions
can be treated us a will so as to allow grant of probate.

Aulia Bibi v. dle-wd-din, 1. T.. R., 28 Al., 715, Janki v.
Katlu Mel, L. L. R., 81 All, 236. and Surabai Amibai v.
Mahomed Cassum, 1. L. R., 43 Bow,, 641, followed.

Balroakund ». Remendra Nath Ghose, I. T.. R., 50 All.  &14

A018—1881—XXVI (NucomapLe INSTRUMENTS ACT), SECTIONS § AND
i9—Suit by endorsce agatust drawer of a cheque—"Holder in due
course.’”] A cheque is payable on demand and the amount
beeomes payable when the chegne is presented for payment to the
drawee,

‘Where the plaintiif, on the 28th of September, took a cheque
which had been drawn on the 5th of June, in good faith, for con-
sideration, without notice ¢f its having been dishonoured and with-
out having any reason to believe thab there was any defect in the
title of his transferor and it was found that the transferor was not
a holder for value, the endorsement to him being fictitions, it was
held, that the plaintill was not a “holder in due course” and
therefore his claim against the drawer must fail,

Ram Sarnp v, Hardeo Prasad, 1. L. R., 50 All. e 309
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L’&atre——lSSl—XXVl (NEGOTIABLE INSTRUMENTS ACT), SEOTION 46—

Act No. I of 1872 (Indian Evidence Act), section 92, proviso (3)

—Prawmissory mote—Suit on note—Defendant entitied Lo give

evidence of collateral agrecment delaying payment of mnole.]

There is nothing in law to debar the maker of a promissory

note from pleading as a defence to a suit thereon that as a matter

of fact the note was given for a special purpose and was nof

payable uniil the happening of a cerfain specific event which,

so far, had not yet happened.

Sheo Prasad, Ram Prasad v. Gobind Prased, 1. L., R.,
49 All., 404, followed. Svi Ram v. Sobha Ram, Gopal Rasi,
I. L. R 44 All., 521, dissented from.

Bhogi Ram ». Kishori Lal, I. L. R., 50 All, . 754

Aors—1882—IV (TransrFEr oF PROPERTY AcCT), SRCTIONS 4 and ji—

Act No. XVI of 1908 (Indian Registration Aet), seclions 17 and

49—Usufructuary wmortgage—Sale by unregistered deed of wnort-

gagor’s inlerest to wmortgagee—Aduverse possession—Registration.]

The predecessor in interest of one D, in 1873, mortgaged =

house to RM, the mortgage being usviructnary. In 1901 D sold

the house to KM, for Rs. 90. A gsale-deed was executed but was

never registered. In 1919 (D having died in 1914) D’s heir sold.

the same house to ML and others.

Held, en suit by the second psurchasers for redemption that,
although the unregistered sale-deed of 1901 was of no avail to
pass title, and there could be no dehvery of possession, inas-
much as the mortgagee had been in possession all along. yet the
deed was available as evidence of o change in the nature of the
mortgagee’s possession, and, that being so, the possession of the
moortgagee must be counted as adverse from the date of its exe-
cution.  The mortgagor’s heir had, therefore, in the year 1919,

no title which he could transfer, ‘md the plaintiffs’ suit must
fail.

The effect of section 4 of the Transfer of Px‘bperty Act is not
t0 make section 49 of the Registration Act applicable to docn-
ments which are compulsorily registrable by the provisions of
gection 54, paragraph 2, of the Transfer of Property Act and not
by the provisions of section 17 of the Registration Act itself.

Per Muxgeryt and Kewparn, JJ. (Svnamaw, A, C. J., dis-
senting) —The :sale by a mortgagor of his interest in property
of which he has made a usufructuary mortgage is a sale of
tangible iramovable properfy.’”’

The following cases were referred to :—Silendrepeda Baner-
jee v. Secretary of State for India in Council, I. L. R., 84 Cal.,
907, Muthukaruppan Sambaen v. Muthu Samban, I. T.. R., 38
Mad., 1158, Rama Sachu v. Gowro Retho, I. L. R., 44 Mad.,
85, Dawal Piranshah v. Dharmae Rajeram I. T.. R., 41 Bom,,
550, Rahmat Al v. Muhommad Moezhar Husain, 11 A. T, J.,
407, Ramasgmi Pattar v, Chinnan dsari, I, L. R., 24 Mad.,
449, Coree v. Appuhamy [1912) A, C., 230, Mahendre Bahadur
Singh v. Chandrepal Singh, 24 Oudix Cases, 185, Sheikh Hush-
mat v. Sheikh Jomir, 52 Indian Cases, 558, Jhamplu v. Kutra-
mani, L Ti. R., 89 All, 696, Thowmas v. Thomas, 2 Eay and
Johnson, 79, Kliaraj Mal v. Daim, 1. I.. R., 82 Cale., 296, Lal-
man Pande v. Sheo Nearain Pende, 17 A, L. J., 787 and Khedu
Rai v. Sheo Parson Rai, I. T.. R., 39 All., 423,

Sohan Tal ». Mohan Xal, I. L. R., 50 Al ... 986
#.078—18828—~IV (TRANSFER oF ‘PROPERTE Acr), SEGTIONS 4 awp 187, )
See Ra.llwa,y receipt .

- . 927
‘%AD
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Aors—I1882—IV (TnavwsFor or PropErry Act), ssorion §—Offerings
at o temple—Right to rcceive, transferable—''Property”— ‘Mere
possibility.’'] Although the right to receive the emoluments
sttached to a priestly office is not, in the absence of a custom or
usage to the contrarg, ordinarily transferable, when the right to
recetve offerings made at a temple is independent of an obligation
to render services involving qualifications of a personal nature,
guch 2s officiating at the worship, there is no justification for hold-
ing that such a right is not transferable. Mancheram v. Pran-
shanlker, I. L. R., 6 Bom., 208, Rejal Vwrmal Valia v. Bavi
Vurmah Mutha, 4 I. A., 78, Durge Bibi.v. Chanchal Ram,
I L. R, 4 All, 81, and Ssimati Mallilia Dasi v. Reataenmani
Chakarvarti, 1 C. W. N., 493, rcferred to. Pragi v. Gauri
Shankar, 51 Indian Cases, 88, distingnished. Pancha Thakur
v. Bindeswari Thakur, [. T.. R., 48 Cale., 28, ‘and Sulh Lal
v. Bishambhar, I, I, R., 89 All., 196, dissented from. Adhmad-ud-
din v, Iohi Bakhsh, I. Ti. R., 84 All., 465, followed.

Balmukand ». Tela Ram, I. L, R., 50 All, ... . 394

AoTg~—1882—IV (Trawsrur o ¥ProrurTy Acr), 8ecrrovg 28, 30,

" See Hindu law .

Apors—I1882—IV (Trawswvrr ov DProroiry Aor), seerions 83 anp 84—
Mortgage—Redemptiovn—Deposit of morkgage wmoney i couri—
Conditions ecessary- for an effoctive deposit-—Dispute as  to
minority of mortgegee.] Tn order that the consequences attached
by seetion 81 of the Transfer of Property Act, 1862, to n tender
made under section 83 of the same should ensue, ib is necessary thas
the mortgags money should be deposited to the credit of the real
mortgagee, and of him alone. ITence, where the morvtgagee was
s person in whose family the custom of primogenibure prevailed,
and he died leaving him surviving two sons, it was feld thabt a
deposit of the mortgage money to the credit of hoth the sons was
not a valid deposit within the purview of section 83. Debendra
Mohon Rai.v. Sena,Kunwar, 3. L. R, 26 All., 291, and Madhaoi
Amma v. Kualid Pathumma, T. T R, 28 Mad., 510, followed.
RBam Swmran v. Selibzeda Bijai Partab Narain Singh, Weckly
Notes, 1885, p. 328, distinguished.

If, upon o deposit heing made, a question arises as ta the
majority or minority of the person in whose favour the money is
deposited, the questien must bhe decided by the court and a
guardian ad litem appointed, if neceswary. Ruchmani v. Veern-
sumi, 47 M. o, J., 870, Kaenww Mol v. Indarpal Singh, 1. Tu. R.,
45 All.; 273, Pandurang v. Mahadaji, T, L. R., 27 Bom., 23, and
fokul Eolwar v. Chandar Schhar, 1. Te. R., 48 All,, B11, referred
f0.

375

Ganeshji  Yael ». Robni Ruknmdhuj Prasad Singh,
J. L. R., 50 All, ... BBE
ACr8~—~1882—IV (TRANSFER OF PROPEATY ACT), SECTION 306-—Purchase
at aunction of zamindari property—Possession delayed—Collection
of rents by judgment-debtor—Method of apportioning collections
between judgement-deblor and auction-purchaser.] Plaintilf, on
 the 20th of February, 1919, became the purchaser at an auction-
sale held in execntion of a decree of some zamindari property,
He did not, however, get possession until some time in June.
1919, apd meanwhile the judgement-debtor had made certain
collaetions on account of the rabi of 1919,

. Held, on suit by the anetion-purchaser to recover from the
mdizement_-debtor his proportionate sbare of the moneys collected,
Shat the rights and liabilities betweon the plaintif and the defend:
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ant shonld have been determined on the basis of the fotal rabi
rent and the number of days in the rabi season, the defendant
being given credit for a proportion of the rabi rent based on the
number of days which fall within the period of his lawful posses-
gion, and the plaintiff being credited with a share of the rabi rent
based on the number of days between the date of his purchase and
the date on which the rubi rent fell due.

Nand Kishore 2. Ram Saruop, I. I.. R., 50 All

Acrs—1882—TV (TrawsFEr oOF PROPERTY A0OT), SECTION B5%—Lis

pendens—DMortgage of property in suit pendente lite—Effect of
decree on wights of morigagee.] T and D suedl DD for the
recovery ol cortain property. The suit was decreed, and the
defendant appsaled. Pending this appeal, the plaintifts mort-
gaged an 3 biswa share in village Urena, which was part of
the property in dispute, to one . Subsequently fhe parties com-
promized the ease, and by the decree which was passed in ac-

cordance with the coraprowise each of the parties gob half of the .

© property mortraged, and it was further provided that the defend-

ant DD should be linble for the debt dne to W and that neither
T nor D nor their property should be liable therefor. W having
gold his rights as mortgagee, the vendess then susd on the
mortgags. )

Held by Svnanviaw and Mursenrst, JT., that the mortgage swas
enforcenble only ugainst the 4 biswa share of the village Urena
which was still held by 7 and D.

Per Lispsay, J., dissenting :—

A tronsferce pendente lte is bonnd by the decree just as
mueh as i he were o party to the snit and he musi be bound by
the whole decree and 13 not at liberty to take advantuge of one
part of the decrde and repudiate another part.

The movtgage, therefore, was enforceable only against the
4 bizwa share which had fallen to DD under tha compromise.

Sheo Narain v. Chunni Lal, I. L. R., 22 All., 243, Gulzart
Lal v. Madho Rem, L. L. R., 26 All.,, 447, Faiyaz Husain
Knhan v. Prag Nerein, I, L. R., 29 All, 389, Radlhemadhud
Haldar v. Monohar IMulierji, T L. R., 15 Cale., 756, Moti Lel
v. Karrab-uddin, 1. T.. BR., 25 Cale., 179, Bollumy v. Sabine,
1 DeG. and J., 580, Hulm Singh v. Zauki Lo, T. Lo R., 6
All., 506, and Annamoia Chetticr v. Maloyandi Appaya, T, L. R.,
29 Wad., 426, referred tfo.

Shiam Tl 2. Sohan Lal, I. L. R., 50 AllL,

Aorg—1882—TV (Travssrn or Prorrrry Act), sworioN 52—Mortgege

Lease cxecuted by mortgagor after passing of decree for sale—
Lease voidable by auction purchaser—"'Agricultural holding’'—Pro-
cedure—No vested interest in procedure—.] Held (1) that a lesse
of complete specific khewat nymbers, with aress and Governmens
revenne separately specified, and where the lessee is given power
to cultivaic the lands himsed- or to have them cultivated by other
tenants, is a lease of an agricultural holding within,the meaning
of the Agra Tenancy Act, 1001;

(@) that o suit for a declaration that such o lecase is invalid is
not eiclurively confined to a civil court and the revenue court has
jurisdiction to declare. it invalid; '

{8) that where such a lease was cxecuted after a decree for sule
had been passed on a mortgage which comprised the  property
leaged, the lease could not cnure beyond the time when the mort-
gaged property was sold in execution of the decres, and could be
pvoided by the purchaser under section 52 of the Transfer of
Property Act; S

x
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(4) that enactments dealing with procedure have an immedinte
effect and mupst, unless the confrary is expressed, apply to all
actions, whether commenced before or after the passing of the Act.

Sher Khan v. Debi Presad, 1. L. R., 87 All., 264, Ram Singh
v. Gurrej Singh, 1. T, R., 37 All, 41, and Baghunath v. Ganesh,
I. L. R., 42 All,, 222, veterred to. Rani Dhanidet Kuar v,
Chhotu Lal, 19 A. L. J., 830, and Amine Bibi v. Saiyid Yusuf,
I L. R., 44 Al., 748, distinguished.

Nisar Husain ». Sundar Lal, I. L. R., 50 AllL .. 202

ACTS~1882—~TV (TRANSFER OF PROPERTY AOT), SEOTION A3—Freudulent
tromsfer—Hindu law—Joint family property—Pertition after decree
obtained wgainst the father.] The sons in a joint Hindu family
at any time up to attachment of the joint family property can
enter into a partition with their father with the express objeci
of avoiding attachment of what up ko the time of the partition
has been joint family property, and if they do so, their individasl
property acquired by the partition will not be liable to attach-
ment. The partition can only be set aside on evidence showing
fraud, and the mere fact of the desire ta save their property
will not be sufficient to justify an inference of frand. TIndar Pal
v. The Imperial Bank of Imdig, I. T. R., 37 All., 214, dis-
tinguished. Bhagwant v. Kedari, I. .. R., 25 DBom., 202,
Krishnasami Konan v. Romasemi Ayyar, L. L. B, 22 Mad., 518,
anr Peda Venkannae v. Srecnivass Deelshatalu, I, L. R., 41
Mad., 186, followed. :

Gaya Prasad ». Mmlidhar, I, L, R., 50 All. L.t 137

Aors—I1882—IV (TRANSFER OF PROPERTY AcT), 8ECTION 55, onause (1}
(g)—~Act No. IX of 1872 (Indien Contract Act), section 69-—Sale
of immoveable property—Discharge of incumbrance—Purchaser
discharging undisclosed martgage—Liability of vendor—~Construe-
tion of conmiract.] A stipulation in a contract for the sale of
immovable property that in the event of part of the property
being sold as the result of an undisclosed incumbrance the vendor
shall repay a proportionate part of the consideration, does not affact
the vendor's obligation wunder section 85, clause (1) (g) of the
Transfer of Property Act, 1882, to pay incumbrances, nor the con-
gequent right of the purchaser under section 69 of the Indian
Contract Act, 1872, to recover {rom the vendor the amount paid in
discharge of s mortgage decree obtained after possession has been
taken.

Bhagwati v, Banarsi Das, I. L, R., 50 All . 3871

Aorg—1882—1IV (TransFar OF PROPERTY A0OT), SEOTIONS T4, &2, 95
AND X00—8uit for contribution—Limitation—A'st No. IX of
1808 (Indian Limitetion Act), schedule I, arlicle 132—Subroga-
tion"'—‘Incumbrance.”’} JR, being the owner of g large amount
of immovable property, executed a nmmber of morteaces on
different dates and in favour of differemt mortgugees,n and in
several instances the same items of properfy were mortgaged
more than obce. One of these morigages, dated the 23rd  of
September, 1899, was put in guit and a decree obtained thereon,
when one CL, who was & party to the decres and was intcrested
as & puisne mortgagee of one of the ifems included in ihe
mortgage and also as a purchaser of the same, paid the whaole of
the decretal amount on the 10th of July, 1916. Thereafter €I
gold all the rights which he had acquired by this payment te
Ad aa;d qtzhersl,.whof on, the 25th of April, 1992, brought the
present suit, asking for coniribution as against sever opertie
beld by the defendincs. 6 several properties
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Held, that the suit was not barred by lmitation. The
right to contribution arose on the payment made on the 19th
of July, 1916, and under article 132 of the first schedule +to
the Indian Limitation Act, 1908, the plaintiffs had twelve years
within - which to sue. Raj Kaomint Debi v. Mukanda Lai
Bandapadhya, 57 Indian Cases, 868, dissented from. Shid Ll
v. Munni Lal, I. T.. R., 44 All.,, 87, Ashfaq Ahmad v. Wazir
Ali, I. L. R., 14 All,; 1, and Har Prasad v. Raeghunandan
Prasad, 1. Ti. R., 81 All., 166, referred to.

Meaning of the term “subrogation’ discussed. Digambar
Das v. Harendra Narayan Pandey, 14 C. W. N., 617, and Ahmad
Wali Khan v. Shasm-ul-Jehan Begam, 1. L. R., 28 All,, 482,
referred to.

Held also, on a construction of section 82 of the Transfer of
Property Act, 1882, that the ierm ‘‘incumbrance’ as therein
used was not confined fo mortgages, but ipecluded any other sort
of incumbrance also. Hari Raj Singl v. Ahmad-ud-din Khan,
I. L. R., 19 All., 545, referred to.

Aziz Ahmad Khal} ». Chhote Lal, I. L. R., 50 All ... 56%

Acrs—1884—XIIT (AcmicunTurisTs Loaxs Act), sEction 4—Tagavi
loan—Act (Local) No. III of 1901 (United Provinces Land
Revenue Act), sections 145, 183, 233(m)—dAdleged wrongful attach-
ment of property to realize taqavi—Payment under protest fol-
lowed by suit against Secretary of Stute.] One RN having died
owing a certain sum to Government as faseel, the revenue
authorities attached a she-baffalo in the possession of DR on the
ground that the latter was the heir of RN and that the buffalo
was the property of the deceased. DR objected to the atfachment,
but his objection was overruled. He thersupon paid under protest
the amount of tasawvi claimed, and got back the bufialo, but
meanwhile its calf had died owing to its separation from the
mother. He then sued the Secretary of State for India in Couneil
for refund of the money paid, for damages for the death of the
calf, and for the price of the milk of which he had been deprived
owing to the alleged wrongful aitachment.

Held, that section 183 of the United Provinces Land
Revenne Act applied, and the applicant was competent ito
maintain a suit against the  Secretary of State, but only for the
recovery of the amount paid and not for damages.

Balwant Singh v. The Secretary of State for India, I. L. R.,
25 All,, 527, {ollowed. Tulsa Kunwar v. Jageshar Prasad,
I. I. R., 928 All., 563, The Secretary of State for Indie
in Council v. Mahadei, I. L. R., 19 All., 127, The Secretary of
State for Indic in Council v. Sukhdeo, Weekly Notes, 1898 p. 173,
and Sehai v. Bindeshri Singh, Weekly Notes, 1905, p. 2387, referred

to.
Daya Ram ». The Secretary of State for India in
- Council, I. L. R., 50 All, ... 8b4
Aors—1887—VII (Surrs VaruarioNn Acrt), sEcriovn 8, See Act
Mo, VII of 1870, section 7, claunse (iv) (c) 6101

Aors—1887—IX (Provinoian Smary Causs Courts AcT), SmeTION 17—
Act No. IX of 1908 (Indian Limitation Act), schedule I, article
164—Application for re-hearing—Necessity for furnishing seceurity:
within time.]. The giving of security within the time limifed by
article 184 of the first schedunle fo the Indian Limitation Act,.
1908, is a necessary condition precedent o the entertainment:of
an application under seetion 17 of the Provincial Small Cause
Courts Act, 1887, for the re-hearing of a suit which has been
decreed ex parte. Badlu Singh v. Penthu Singh, 21 A L. J., 173,
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and Assan Mohammed Salid v. Rehim Salhib, 1. L. R., 48 Mad.,
579, referred to.

Suraj Prasad v. Baldeo, I. L. R., 50 All

Aors— 1887—IX (ProvivaiaL SMaLL Cause Counrs Acyj, suunbuls IT,

ARTICLE,  42—~Jurisdiction—Swuit by one co-mortgagor wha had
been abliged to pay the entire decrce on the mortyuge for re-
smbursement—Act No. IX of 1872 (Iudiun Contract Act), section
'69.] Ouly such suits are barred by the Provincial Small Cause
Courts Act as are actually covered by the words of the different
articles and not those which are in substance like suits described
in those articles. .

A suit, therefors, for contribution brought by one co-mmortgagor
against another—mnot heing a suit falling under section 95 of the
Transfer of Troperly Act, 1882, but ratiter vuder section 69 of the
Indian Contract Act, 1872—is not excluded froin the jurisdiction of
a Court of Small Causes. Talatmand Singlh v. Gobind Singh, 1%
A. L. J., 694, Gaye Pande v. Asnar Deo Pande, 22 A, L. ., 855
and Roza Husain v, Hasan Jarn, 13 A. Ti. 5., 632, referred to.

Mubammad Ali v. Maktub-un-nissa, 1. L. R., 30 All.

Aors—1890—VITT (GuanpiaNs axn Wawps Aor), storioNn 3—Letters

Patent, section 12—QCuardien ond minor—Joint Hindu femily-—
Application by karta to be appointed guardian of minor members.}
Neither the High Couxt mor the District Court will contemplate
the appointwent of & guardian of property, whether that guardian
be the manager or oo, in the case of a joint Hindu family, by
wvirtae of any puwers suggested to be conferred under the Guardians
and Wards Act (VIII of 1890). Jhabbu Singh v. Genga Bishan,
I, L. ., 17 All, 320, Elen Rawmm v. Charvles Spencer, 2
A, L. J., 81, Jairam Luwmnon, Petitioner, T. L. R., 16 Bom.,
634, Jagannath Ramji, Petitioner, 1. T.. R., 19 Bom., 96, and
Re Manilel Hurgovan, I. L, R., 25 Bom., 353, referrad to.

The High Court has jurisdiction, by virtue of clause 12 of the
Yetters Patens, in respect of the persons and properties of minors,
but the High Courk refused to exercise that jurisdiction in the case
of & joint Hindu family, on the grounds of inexpediency and want
of precedent.

In the matter of Govind Prasad, I. L. R., 50 All.

Y

A0rs—1890—VIIT (GUARDIANS AND WARDS ACT), SEOTION 20— Quardian

and minor—-Sanction of conrt to sale of minvi’s property~—Condi-
tion subscquent iinposed on quardion—Effect of yguardion’s failure
to comply.] A District Judge, while granting permission to a
certified guardian of a minor to fransfer the minor’s property, can
impose conditions on the guardian: but a distinction wmust be drawy
between a condition precedent and a condition subsequent im-
posed on the gnardian. The only duly cast upon the transferee by
Taw s that he must satisfy himself that the order sanctionirg the
dransfer has been strictly complied with by the grardian up to
the time of the execution of the deed of transfer and that no con-
-ditions precedent imposed by the order have been violated. If
by the order sanctioning the transfer, the guardian and not the
transferee is directed to do certain acts after the execution of the
deed of transfer, the failure of the guardian to comply with that
Adirection cannot aflect the validity of the transfer. Dyam
Khan v. Serat Chandra De, 26 C. W. N., 218, and Kunjo Mal v.
Ganri Shanker, 8 A. L. J., 80, referred to. Sri Thalur Kishori
Ramanji -Maharaj v. Duley Ram, 22 A. L. J., 155, distinguished,

Subhan All ». Chittu, I, L. R., 50 AlL

Tage.
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Aors—1800—VIIT (Guarpians avp Warps Acot), sectioN 30, See
Mortgage . .o218

AoTs—1890—VII1 (GUARDIANS AND WARDS ACT), SECTIONS 33 AND 43—
Distinction between provisions of the two scetions—Effect of
guardian filing ¢ suit on behalf of his ward without obtaining
consent of court.3 The gnardian of a minor Muhammadan girl,
with the consent of the District Judge, entered into certain avbitra-
$ion proceedings with the object of settling disputes beween hir
ward and her brothers. An award was made and a decree In
accordance therewith [ollowed. Subsequently the girl married,
being still a minor, and her husband was appointed her certified
guardian. The husband then applied to the District Judge for
permission to institute o suit on behalf of his wife fo get the arbi-
tration proceedings and the decree based thereon set aside. The
Judge refused permission,

Held that no appeal lay from such order. DBut there was
nothing in the Guardians and Wards Act to prevenl a gnardian
from filing & suit on behalf of his ward without the consent of
the Judge; ouly, in such a case the guardian would not have the
protection afforded by sub-clanse (3) of section 33 of the Act.

Taskin Fatms ¢, Mnhammad Munim Bakhsh, 1. L. R..
50 Al ees s

Aors—1890—IX (InpiaN RaLwavs Act), suerions 3 (4) ann 122—
** Railway "'—Staff quarters not purt of a *' railway ' within the
meaning of section 3(4).] Stafi-quarters or any building of =
residential charvacier, though they may be on railway land, cannot
be deemed to be a part of a * railway ' within the meaning of
section 3(4) of the Indian Railways Aet, 1800.

Where a person was found playing cerds at the house of
a railway employee, situated between two railway lines, and there
wag no evidence to show thab his  eniry on these premises was
unlawiful : held, that he could not rightly be convicted under
section 122 of the Railways Act. Margam diyar v. Mercer,
28 Indian Cases, 177, referred to.

BEmperor ». Lodai, I. L. R., 50 All e 3

Acrs—1890—IX (Inpian Raruwavys Act), suoTioN 7T6—Risk-note form
B—Negligence—Burden of proof—Aect No. IX of 1872 (Indien
Contract Aect), sections 151, 152 and 160.] Held, on s construe-
tion of ‘'risk-note form B’ that, where a plaintiff is claiming
damages from a railway company for the loss of entire packages
belonging to one consignment, after the plaintiff has given evidence
of the loss, it is for the defendant compauy to show that there has
been no wilful neglect om their part, and by ‘‘wilful neglect'” is
meant the failure to take such precautions as a prudent man would
take in respect of his own goods to provide against such losg or
theft as a prudent man would contemplate as not merely possible,
but as likely. Hast Indian Reilway Co. v. Nathmal Behari LaZ,
I. L. R., 389 All., 418, and East Indian Railway Co. v. Sri Ram
Mahadeo, 1. L. R., 46 All,, 125, not followed. H. C. Smith, Ltd.
v. Great Western Railway Co., [1922] 1 A, C., 179 distinguished.

- Sheo Narain ». Hast Indian Railway, I. T, B., 50 All. ... 248

Aors—1894—I (Lanp AcqQuisiTioN AcCT), sEcTION 23 (1) () Act
(Local) No. VIII of 1919 (United Provinces Town Improvement
Act), schedule, paragraph 10 (B—Improvement Trust—Valuaktion
of land acquired for purposés of a - Trust.] Held (1), that the dorrect
interpretation of section 28, sub-section (1), clanse (1) of the Land
Acquisition Act, 1894, as amended by paragrapb 10, clause (8)
of the BSchedule to the United Provinces Town Improvement

555
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Act, 1019, is that the market-value of the land to be acquired is to
be calcalated exclusively in accordance with the use to which the
land is being put on the date on which notice isswes under section
99 or section 36 of the United Provinces Town Improvement Act;
gzd (9) that where on such date the land {o be acquired is nof
being put to any use, its market-value may be nil.

Secretary of State for India in Council ». Makhan Das,
1. L. R., 60 All. ... .

Aors—1899—II (Inpiay SraMr AcT), sreriow 57 (1) (b)—Stamp—

Aors—1908—IX (Inwpran Lumrrariox Ace), smerroN 10; scampune T,

Agreement—Document containing an agreement ta pay interest,
but also containing ftems of a two-sided aceount.] The first por-
tion of a document, called a sarkheat, contained an agreement to
pay interest, and was signed by two persons. DBelow their signa-

tures was an entry of Rs. 500 as having been advanced to these

persons on the same date, and then followed entries of a number
of items on the credit and debit sides respectively, which were
neither totalled nor signed. Held, on a reference by the Board of
Revenue, that the document did not constitute more than one
agreement and was properly stamped with a stamp of the valve of
eight annas, .

In the matter of Shiam Sundar Tul, Shankar Tial,
I. T.. R, 50 AlL . .

ARTIOLE 62~—Limitation—Suit on behalf of an idol to recover
money clleged 10 have been misappropristed by the mutawelli
or manager.] Held that a suit brought in the name of an idol
installed in a Hindu temple to recover money alleged to have been
wrongfully diverted to his own use by the maunager or mutawalls,
ingtead of having been employed in the service of the idol, is nat a
suit against a trustee in whom property has become vested in
trust for any specific purpose, within the meaning of section 10

of the Limifation Act, but is a suit for money payable by the

defendant for money received by the defendant for the plaintiff’s
use.
‘Vidye Veruthi v. Belusemi Ayyer, 1. L. R., 41 Mad., 881
followed.
Faisth Madlio Achariyaji ». Thakur Sri Gath Ashram
Narainji, I. L. B., 50 All. ... e

Aors—1908—IX (Ivpraw LamizaTioNn Acr), smorionNs 19, 20, and 91,

See Act No. IX of 1872, section 251

Aors—1908 ~IX (Inp1aN LimiTaTioN AcT), section 20, See Civil Pro-

cednre Code, order XXI, rule 2 (3)

Aorg—1908—IX (Iwpian Lamrrarion Act), ScEEDOLE I, ARTIOLE 192,

See Civil Procedure Code, section 47; order XXI, rule 92

Aors—1908—IX (Ivpian Lipovation Act), sousburns I, ARTICLES 63

AND H7—Sale—Price paid but property not delivered—Suit for
return of price—Limitation.] Where a purchaser pays the price
of property which he has bought, bat fails to obfain posscssion
frorn the vendor, he hae a right to sue for the return of the pur-
chase-tnoney, which commences from the date when delivery is
asked for and refused. The suit is governed, as regards limita-
Hion, by either article 97 or article 62 of the first schedule to the
Indian Limitation Act, 1908. Mul Kunwar v. Chattar Singh,
I L. R., 80 AlL, 402, drunachala v. Ramasami, I. T. R., 38
Mad., 1171, referred to. Janak Singh v. Walidad Ehan, 18
A, L. J., 669, and Hanuman Koemet v. Hondman Mandur,
I 1. R., 19 Calc., 123, followed. ’

Rupdan Lal ¢. Bisheshar Dayal, I. L. R., 50 All,

e
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Aors—1903—IX (Ivpiaxw LivizatioNn Act), SCHREDULE I, ARTICLE 85—
Limttation—Principal and agent.] Defendants, who were dealers
in ‘grain, employed the plaintiffs as commission agents and pro-
vided (as principals) to start with certain sums of money to serve
as cover. Plaintiffs were then asked to make certain purchases in
the market, The plaintiffls made the purchases, spent for the
purpose what money of the defendants they had, and, when neces-
sary, supplied the balance out of their own funds. The amount
advanced by the defendants was credited {o them in  their
rccount., The amount paid by the plaintiffs was debited to the
defendants in the saome account. Defendanis were forther debited
with plaintiffs’ commission and incidental charges. ZLater on,
plaintilfs debited defendants’ account with interest on the money
they bad spent onh behall of defendants. The mext transaction
might be one of purchase or one of sale of goods previously pur-
chased. If it was a case of purchase, the same process of entry in
the account would be gone through. If, however, there was a
transaction of sale of goods previously purchased under the orders
of defendants, plaintiffs sold the goods, credited defendants with
the price fetched, and debited them with plaintiffs’ commission
and incidental chorges. These transactions continned for ahout z
vear, and the year of account closed in October, 1920. On the
28th of March, 1923, plaintiffs sued to vecover the balance which
they alleged to be due to them on the account.’ ‘

Held, that article 85 of schedule I to the Indian isimitalion
Act, 1808, applied, and the suit was not barred by limitation.
Sheo Partab Singh v. DBrij Kishore, 15 Indian Cases, 336,
Namberumal Chetty v. Kotayye, 21 Indian Cases, 773, Ram
Pershad v. Harbans Singh, 6 C. L. J., 1588, Bank of Multan
v. Kamte Prasad, I. L. R., 89 All,, 83, Velu Pillai v. Ghose
Mahomed, I. L. R., 17 Mad., 293, Madhav Matiram v. Jairam
Sekharam, 33 Bom. 1;, R., 540, Watson v. Aga Mehedee Sherazes,
L. R.,, 1 I. A, 346, and Ratan Chand v. Asez Singh, 62 Indian
Cases, 898, referred to.

Dau Dayal 2. Piari Lal, I. L. R., 50 All. ... .. G5

Aors—1908—IX (InpiaN LIMITATION ACT), SCHEDULE [, ARTICLES 91 AND
118, S¢e Hindu law ... . ... B85

Aors—1908—IX (Invpian LIMITATION AcT), SCHEDULE I, ARTICLES 91
AND 120—Limitation—Difjerence between a deed which is madl
and- void and one which 15 good but voidable.] Where a deed is
ab initio null and void, there is mo necessity for a person who
considers himself aggrieved thereby to come to eourt promptly and
have the deed aciually cancelled or set aside, but where a deed
is good but is voidable at the option of the party aggrieved, he
must come to court within three years to have it set aside.

A suit for a declaration that a transaction embodied in a
particular deed was, from its very inception, a sham transaction is
to be distinguished from a suit for cancellation of the deed and
does not fall within the purview of article 91 of the first schedule
to the Indian Limitation Act, 1908. Sengewa v. Huchangowda,
I. . R., 48 Bom., 166, Petherpermal Chetty v. Muniandy Servat,
I. L. R,, 35 Calec., 551, and Jagardeo Singh v, Phuljlari, I, L. R.,
30 All., 375, followed.

Muhammad Nagir ». Zulaikha Bibi, I, I, R., 50 All. - ... 510"

Aors—1908—IX (Inpray LiMrraTioN Aor), soHEDULE I, awrions 116—
Suit' for damages for breach of contract in writing registered—
~—Limitation—Contract evidenced by registered qabuliat only, with-
out 2 pattn,] A suit for damages for breach of contrect based
upon a registered .gebulial signed by the lessec. and azcepted by -
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the lessor, but no patte having been executed, is governed as to
limitation by article 116 of the first schedule to the Indian
Limitation Act, 1908. A4peji v. Nilkentha, 3 Bom., T.. R., 667,
Ambalavana Pendaram v. Vaguran, I. L. R., 19 Mad., 52, Kolappa
v. Valler Zamindar, I. L. R., 25 Mad., 50, Girish Chawlra Das
v. Kunje Behari Malo, 1. L. R., 35 Calc., 683, Bonwang Raju
Chellaphroo Chowdhari v. Bange Belarl Sea, 20 0 W, W 408,
and Tricomdas Cooverji Bhoja v. Gopiwath Jiw Thalur, 1. 10 R.,
44 Cale., 759, referred to. .
Parbati w. Sarup Singh, 1. L. R, 50 All

Acrs—1808—IX (Inprax Lowrrarion AcT), scmmpuny I, Arricnes 120

AND 126—Joint Hindi jamily-—Remedies of son ayainst alienation
of family property by father—Limitetion.] Artitle 126 of the
Indian Timitation Act, 1908, is based npon the principle that a

son's knowledge of alienation by his father ordinarily arises .

when he sces the alience in possession. In cases where the alienee
never gets possession, no limitation can arize under article 126.
In such cases the right of the son will amonnt werely fo obtain-
ing a declaration that the deed is invalid and the limitation
prescribed for such a suit is that provided for by article 120.
Held, therefore, that article 126 does not apply to a suit by
Hindun sons to set aside a mortgage made by the father in favour
of persons who were already in possession under & previons mort-
gage. Munia Goundan v. Ramasami Chefty, I. L. R., {1 Mad.,
650, referred to,
Bindeshri Upadhiya v. Sital Upadhiya, I. T.. R., 50 All

JAOTS——1908—TX (Tnpiaw LiamrrsaTioN Act), scEupULk I, awtwns 132

Se¢e Mortgage

CAors—1908—1IX  (Ispiany LamiTaATioN  ACT), scHEOGLE 1,  ARPIOLE

132, See Act No. IV of 1882, sections 74, 82, 95 and 100

Aors—1908—IX (Inpiax LaMrtaTioNn AcT), scHEbULE I, ARTOLE 142,

See Civil Procedure Code, order XXI, rule 96

AcTs—1908—IX (INDIAN LaMITATION ACT), SCHEDULE I, ARTiCLES 142

AND 144—S8uit for possession of imnovable property—Limitation—
—Adverse possession—Burden of proof.] If a suit is for posses-
sion by a plaintiff who says that while he was in possession of the
property he was dispossessed or hasz gone oul of possession, then
he must show possession within twelve years of the seit, But
every other case in which a plaintiff claims possession of immove
able property must be a case under article 144 of the Ti.imitation
Act, nnless otherwise specially provided and in such a case
limitation only begins to run where the defendaut’s possession
becomes adverse. In such cases the onng lies on the defendant to
plead and prove that his possession became adverse and continued
adverse for more than twelve years beforve -the suit. Jai Chand
Bahadur v. Girwar Singh, I. L. R., 41 All., 669, and Secrétary of
State for India in Council v. Chellikani Rama Rao, I. L. R., 8%
Mad., 617, followed.

Rﬂ-mASul'at Singh ». Badri Narain Siogh, T. T.. BE., 50

i1,

FA0rs—1908 ~IX (Inpian LiMiTaTioN Act), sCHEDULE T, ARricLn 164, See

Act No. IX of 1887, section 17 ...

AAors —I1908—IX (Ixpawy EaMITATION ACT), SCHEDULE 1, anrwers 182

—EBuecntion of decree—Limitation—Application for substitution of
nemes—'Step in aid of ewecution’—Civil Procedure Code, order
XXI, rule 16; order XXII, rule 1.] An application for substitn-
tion of names i3 2 step in 2id of execution. Pitam Singh v. Tota
Singh, I. L. R., 29 Al., 801, followed. Annamalai Mudaliar
v. Ramier, 1. 1;, R., 81 Mad., 284, referred to.

P BEO.
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. Bule 16 of order XXI applies only to substitution along -
with execution and there is no bar wnder any of the rules in
schedule I of the Code of Civil I’rocedure fo substitution of
names by an exccuting court when an execution proceeding s
already pending. i

Mohan Singh ». Jagnt Singh, 1. L. R., 50 Al
.'A0T5—1908-7~IX (Inpraw Linvrrarios Act), scarouns I, arTicolh 182—
Egecution of decree—Purchase by decree-holder—Application by
deeree-holder qni quction-purchaser for possession—Step in aid of
execution—Limitation—Civil Procedure Code, order XXI, rule
95.] Held that an application’ under ordar XXI, rule 95, of
the Code of Civil Procedure by an anclion-purchaser to recover
possession_of the property purchased eannot be counted as a pro-
.ceeding in execution and o step in aid of exerntion by reazon of
the fact thut the auction-purchaser happens to be also the deecree-
holder.  Blagwati v. Banwari Lal, T. To. R., 31 All,, 82, followed.
Babn Ram v. Piart Lal, Tn L. Rk., 41 Al., 479, and Moti Lal «.
Malkund Singh, I, To. R., 19 All., 477, referrved to.

Mohsin Raza Khan ». Haidar Bakhsh, T. L. R., 50 Al

_Aors 19D$»~T.X (Ixpran Limrmarron Acr), SCEEDULE I, ARTICLE 183,
‘See Civil Procedure Code, section 144; order XLV, rule 15 ..,
AAcrs—1908—XVT (INDIAN REGISTRATION ACT), SECTIONS 17 aND 49, Sec
Act No. TV of 1882, sections 4 and 54
.Ao'rs——l_QOBv—f\’\"I (TupiaN ReGIsTRATION AcT), SBCTION 17 (b)—Reqgis-
tration—Compromise—Recital of agreement bGetween the parties 1o a
wmutation cuse coupled with a reguest that the property in st
might be partitioned in a perticular waey.] Held, following the
principles laid down in Satrohan Lal v. Nageshwar Prased, 14
Quodh Cuses, 74; 35 Indian Cases, 770, Bakhtewar v. Sundar Lal.
I. T R.. 48 All., 218, and Mahomed Musa v. Aghore Kumor
Ganguly, L Ti. -R., 42 Calc., 801, that a document filed in @
mutation case which merely set forth that the parties had settled
the matiers in dispuie between them and thai they desired that
the property ia snit ghould be partitioned in such and such a
manner was not a document the registration of which was neces-
Bary. ‘
Giharib Rai o. Mukh Lal Rai, I. L. R., 50 All
AOTS~1908~—XVI (Ixpiany RuorsrraTioNn Acr), secrioNn 47, See Act
(Liocal) No. XTI of 1922, section 2 . ..
JAoTs—1912—IV (Inpisw Liuonacy Act), speTIoN 62, See Civil Procedure
Code, sections 115 and 151; order XXXII, rule 15 ..
Aors—1913-—VII (Inpiax Comprakins AcCT), SEcTioNs 18  axp 48,
See Act No. IX of 1872, section 78 .
Aors—1913—VII (Inpian CoMPANIES ACT), S8EOTIONS 152, 179 aND 234-—
. Company—Winding up—Official liquidator—Power to refer fo
arbitration—Civil Procedure Code, schedule I[.] An - official
liquidator has no power lo rcfer to arbitration under the second
schednle to the Code of Civil Procedure any matter in dispute
in which the company that he represents is interested.
Dehra Dun Mussoorie Blectrie Tramway Company, Litd.,
{In lquidation). In the matter of , I L. RB., 5l
Al ) .
Aors—1913-—-VI1 (Inman CoMpanizs Act), SEeTION L7l—Company—
Liguwidation—Decree illegally obiained against company in liquida-
tion—Refusel of lgquidator to pay.] A company (bank) went
fnto voluntary ligunidation, and two liguidators: were appointed, but
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ona of them refused ta accept the office. On Juiy 17, 1921, an
order was passed by the High Court directing that the liguidation
be continued as a liguidation under the supervision-of the court,
On Mav 21, 1926, thiz order was superseded by a further order
directing that the liquidation should be by tle court. On July 10,
1924, cortain creditors brought a suit against two of the directors,
the manager, and the bank—described as in voluntary liquidation
—through one of the liguidators, and obtained a decree (October
31. 1924) against all the four defendants. The decrce was satis-
fied in park by the two directors in their personal capacity.
Leter the balance of the decree was claimed sgainst the official °
liguidator, who refused to pay-

Held, that the liquidator was right in refusing, inasmuch as
the decree was not binding on the company in liquidation, first,
because it was in contravention of section 171 of the Indian
Campanies Act, 1913, and, secondly, because the liquidator,
after his co-lignidator against whom it was framed had refused to
act, had not anthority to act as a liguidator.

The bar iinposed by section 171 of the Indian Companies
Act, 1918, cannot be waived by a lgquidator.  Narastmham v.
Subramaniam, [1927] A. L. R., (Mad)., 201, referred to.

In the matter of the Allahabad Trading and Banking
Corporation, Ltd., T. T.. ., 50 All. e 44O

AcTa—1912—VII (Inpiaxy Companiis Act), smerions 179 anp 215—
Liguidator—Civil Procedure Code, order XXI rule 72—Sales in
execulion of decrees in favour of the company in lquidation—
Jurtsdiction to grant permission to the lquidator to bid.] The
Judge in winding up has no jurisdiction to make un order giving
a liquidator permission to bid at sales held in execution of mort.
gage decrees passed in favour of a company in liguidation. Suech
jurisdietion is vested nnder the Code in ¢xecution conrts.

On the olher hand, under sections 179 and 215 of the Com-
panies "Act, a Judge of the High Court exercising winding up
jurisdiction can sanclion any reasonable step which the liquidator
may desire to take in the interest of the winding up, in which the
primary concern -is the interest of the creditors and the share-
holders, mnd therefore has power to sanction his applying to the
executlon court, either in a particular case or generally in all
cases in which he thinks it dosirable, for leave to bid as o decree-
holder under order XXI, rule 72 of the Code of Civil Procedure.

Bank of Upper India, Ltd., Meerut . Fanny Skinner,

I L. R, 50 All. ... S

AOT,;e1913T—VII (Ivprax Companins Acr), swerioN 215—Compani—
——L1quulatw‘n—Powe7- of court in a wvoluntary liquidation to
stay ezecution of decree against the compeny.] Held, on &
construction of section 215 of the Indian Companies Act, 1913,
that the court has power, in a voluntary liquidation, to stay
farther proceedings in execition of decrees obtained against the
company prior - to the . resolution for voluntary liquidation,
though that is & power which in a compulsory lignidation does not
exist, becanse the statute: itself forbids exectution being taken out.
Anglo-Baltic and Mediterrancan Bank v. Buarper and Co., [1924] 2
E. B., 410, and Black and Co's case, 8 Ch. App., 254, referred to,

In re the 8ri Yogashram Pharmacy, Ttd., (in Hquidati

L oL B, 0 AN, ey, Dt G Squidation), o
AcT5—1914—VIII (Ixpray Moror VEHIOLES ACT), SEOTIONS 6 ‘8 9
AND 196-Un_zted Provinces Motor Vehicles Ru»leg-: 1924, rules éO, ’21
and .44—-Lzcen{ce——-Pm'mit—F(u'Zure to produce permit—Power o;"
district authority to prescribe route along which o public motor
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-pehicle shail ply for hire.] Held, (1) that there is no power given
to the "‘district authority’' either by the Indian Motor Vehicles
Act, 1914, or by the rules framcd thereunder, which enables that
authority to prescribe the route along which a public motor vehicle
authorized to ply for hire shall run, and {2) that there is no provi-
sion in either the Act or the rules which renders punishable the non-
production of a ‘‘permit’’ issued under rule 24, as distinct from
a licence prescribed by section 6 and rules 20—22.

TEmperor v. Hasan Abhmad, I. L. R., 50 All,, ... ... B76

AcTs—1920—V  (Provixcisl, Insonvency Act), SEcrions 41, 44
and 3d—Insolvency—Surety—Effect of order of discharge on
the claim of a person who had gone surety for the insolvent
and had been compelled to pay.] K was surety for the pay-
ment of a dcbt duz by G to D. G applied to be declared insolvent
end in due course G was discharged. D then sued K and got a
decree against him. Thercafter KX sued G for recovery of the
amount which he had beén eompelled to pay.

Held that the order of discharge was a bar to the enit.
In re Blachkpool Motor Car Company, Lid., {19011 1 Ch., 77, fol-
lowed.

Gangadhar ». Kanhai, I. T.. R, 50 All. " ... ... 606

Aors—1920—XIV (CHarITABLE AND REeLicious Truses AOT), SECTION
8—Application for particulars relating to o trust—""Person
interested in e trust’’.] Held that, in regard to a trust the object
of which was the maintenance of a public dharamshala in a
certain city, o person who was a resident of that ecity, a Brahman
by caste, and seecretary of the local Dharm Asthan Sudbkar Com-
mittee, was as person interested in the trust within the purview of
section 3 of the Charitable and Religious Trusts Aet, 1920, and
therefore entitled to apply to the District Judge t6 call upon the
manager of the dharamsala to furnish certain particulars as
gpecified in the Act.

Lakhpat Rai . Durga Prasad, I. T, R., 50 All. ... 830

Aors—1922—XT (Inpian Iwcomm-TAx Act), srcrions 2 (1) (@), 8 awp
4~ Agricultural income’'—Money-lender taking a usufructuary
mortgage of agricultural land and immediately leasing it back to
the mortgagor—Rent not liable to income-tax.] If a person
carrying on a money-lending business lends money in the course€
of such businegs on the security of lands of which he takes
a usnfructuary mortgage and if he immediately leases those lands
back to the mortgagor with a stipulation for fixed annual pay-
ments, which amount to a definite percentage on the sum ad-
vanced, held, that these annual payments should be excluded from
the assessment of the profits and gains of his business, as being
“‘agricultural income’’ within the meaning of section 2(1)(a) of the
Indian Income-Tax Act, 1922. Partington v. Attorney-General,
L. R., 4 E. and I. App., 100, referred to.

In the matfer of Makund Sarup, I. T.. R., 50 All. . 495

Aors—1922—XI (Inpian INCoMR-TAX Act), sROrTON 4—Income-taz—
“Agricultural income’— Stome quurries—Profits not exempt from
assessment to income-tax because they have already been taken
into account in the assessment of land revenue.] Thers is neo
provision in the Income-Tax Act which exempts from -liability
to assessment profits from stone quarries, not heing agriculimral
income, which have already been taken into account in assessing
land revenue. : . :

In the matter of Shib Lal, Ganga Ram, I. L. B,
50 Al . 98
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Aor No. XTI orF 1922 (IwpianN INCOME-TAX ACT), SRCTIONS 22 AND 23—
Income-taz—MNotice wnder section 22(4) serveéd on assessee after
he has made a reiurn—Non-compliance—Powers of tncome-tam
officer.] 1If an assessec has made a return in compliance wiih a
notice under section 92 (2) of the Indian Income-tax Ach, 1922,
and thereafter @ notice has been served upon him under sec-
tion 92 (4) and ihe assessze has failed to comply with that notice,
the Income-tax ofiéer is entitled to maike an assessment under
section 23(4) on account of that failure and he is not bound
to procecd under section 23 (3). Brijraj er_rﬂal' v. Commis-
sioner of Income-tax, [1027] A, 1. R., (Pat.), 390, dissented from.

In the matéer of Ghamh_'a. Sen Jaini, I. I.. R., 50 All. ... 889

Acrs—1928—X (Inpian Paren CornpeNcy ACT), SEOTION 25—Promissory
note—Note framed as payaeble to lender or order not within the
prohibition of the Act.] Held, that a document which conmst_ﬂd
of a promissory note and a recoipt, and in the latler the promin-
gory mnote was described ag ‘“tndultelad” meaning ‘‘on demand’’,
and in the note the words were that the money would be paid
“on demund to him, that is, to the lender, or to whomever he
orders it to be paid™, was nol ohnoxiouns to the provisions of sec-
tion 25 of the Indian Paper Currency Act, 1923. Chidambarem
Chettiar v. Ayyusawmi Thevan, . T, R., 40 Mad., 858, and
Jetha Parkha v. Ramchandra Vithobe, I. L. R., 16 Bom., 689,
referred to ’

Ajudhia Prasad », Rikhnath, I. T, R., 50 All v T6%

Aors—1923—X (Inpray Parer CURRENCY ACT), SEOTION 26~—Promissory
note payable on demand to lender or bearer or to order—Nuote in-
valid—Question whether ¢ suit on an independent obligation will lie
and to what extent the note may be used as- evidence.] Held that
a promissory note payable on demand to the lender or the bearer
or to order offends against the provision of scclion 25 of the Paper
Curréncy Act, 1923, and therefore cannot form the basis of o suit.

Held, by Bovs and Kewpann, JJT., that the payee can,
however, sue on the buasis of any obligation, whether anfecedent (v
or arising simultaneously with the execution of such o promissory
note, independently of the execution of the promimsory note.
Hedayat Al Bey v. Nga Kyaing, 2¢ Indian Cases, 721, Shanmuga-
nathia Chettior v. Srinivasa Aiyar, 85 Indian Cages, 219, Chidam-
haregm Chettigr v. Ayyasawmi Theven, 1. T, R., 40 Mad., 585,
Nachimuthu Chetty v. Andiappa, 42 Indian Cases, 706, and Natara-
jult Naieker v. Subramanian Chettiar, 1. L. R., 45 Mad., 778,
referred to. Held, also, that where there is other evidence out-
side the promissory note of the obligation sued upon, such a pro-
misgory note would be admissible as evidenes to be read in con-
junction with that other evidence to arrive at a decision as to
whether the independent obligation is proved. Where there is na
other evidence, while the promissory nete is still admissible in evid-
ence, there can be no decree on the basis of it alone.

Mian Bakhsh o. Bodhiya, I. L. R., 50 AlL. ... ... 858

AOTS——-__IQZJ—‘VI‘ (Crivinan, Toises Acr), sucrions 20 4AND 99—
Criminal tribe—Member of, failing to report—Suwmmary trigi—
Criminal  Procedure Code, seclion 260.] One Bihari Bhar was
tried summarily by a Magistrate of the first class for an offence
under ‘“‘section 22 of Aet VI of 1994," and was convicted and
eentenced to three months' rigorous imprisonment. e appealed
from jail, and the Sessions Judge ‘acquitted him on.the sole
ground that the offence could not be tried summgrily,
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Held, on appeal by the Local Government against this order
of acquittal, (1) that the Magistrate ought to have recorded
gpecifically the precise offence, amongst those mentioned in seo-
tion 22 of the Criminal Tribes Act, with which the accused
was charged and of which he was convicted, (2) that the offence
which the accused had committed was the omission to comply
with clause (b) of division (C) of rule 8 framed by the Tocal
Government under section 20 of the Act, and (3) that, as this
offence was punishable with & maximum sentence of six months”
rigorous imprisonment, the Sessions Judge was wrong in acquit-
ting him merely beeaunse the frial was o surmmary one.
Emperor ». Bikari Bhar, 1. L. R., 50 All. ... P ks 2
Acrs (Lo0ar)—1901—IT (Acra TrNancy AcT), SECRIONS 95 axD 187—
deot (Local) No. IIT of 1901 (United Provinces Land Revenue dct),
section 42—S8uit for e declaration thut defendani is o trespasser—
Effect of previous decision of a revenue court as to defendant’s
status.] In proceedings under pection 42 of the United Provinces
Land Revenuve Act, 1801 to which the zamindar wes a parly, a
revenue court decided that the defendant waz a non-occupancy
tenant, and ithe zamindar miade no appeal against this decision.
Subsequently, the zamindar sued in a civil conrt for a declarvation
that the defendsnt was a trespasser. Held, that the suit conld
not be maintained, the previous {inding of the revenue wcourt that
the defendant was o non-ocenpancy tenant being binding upon the
plaintilf. Jagennath v. Balwant Singh, 1. L. R, 14 All., 692,
referred to.
Sheoombar Singh ». Shecambar Singh, T. Y. R., 50 All, 55

Acrs (Locar)—1901—1T (Agra Trxamcy Act), suorrons 164 anp 201 (3)
—Suit for profits—Presumption—'" Shall presume.’”’] T the con-
ditions Iaid down in section 201(5) of the Agra Tenancy Act,
1901, are {ulfilled, the presumption raised is irrebuttable and con-
clusive, and the court iz not entitled to go into any sueh guestion
as whether the plaintilf and defendant are members of the same
joint family of which the defendant is the karte. Durge Prasad
v. Hazari Singh, . T.. R., 33 All., 799, and Sheo Naram v. Bela
Rai, I. L. R., 44 All., 616, followed.

Girdhari Ll ». Gobind Rai, 1. T.. R., 50 All,

Acrs (Lowar)—1901—IJ1 (Acna Trwnancy Act), sporions 164(2), 165
AND 166—FL.ambaerdar end co-sharer—ULiability of vepresentatine of
deceased lawmbardar for the mnegligence or misconduet of his
predecessor.}] A plaintiff can, in a suit against the lambardax,
prove negligence or misconduct with  a view fo gelting a
decree against the lambardar personally or, in a suit against a
holder of the assets of the lambardar, con prove the negligence or
misconduct of the deceased lambardar in order to get & decree

[N
[411

against the estate of the decensed lambardar in the hauds of such
holder.

The words ‘* plaintiff "' and *‘ defendant '’ ad used in sub-
section (2) of section 164 are merely synonyms for the ‘'‘ co-
sharer "' and *‘ lambardar »’ referred to in wsub-gsection (1), just
“ag they are used in section 163, Dip Singh v. Ram Charen,
I. L. R., 29 Al.; 15, and Bharat Singh v. Tej Singh, 1. I.. R.,
40 All., 246, referred to. ‘

Haidari Begam w». Sriman Thakur Tiakshmi Narainji-

Maharaj, I. L. R., 50 All ‘ .-
Aors—(Ti00an)~1901—I1T (Acea Tewawexy Acr), szerion 165~
Lambardar and co-sharer—Suit by lambarder against co-sharer
for profits of sir ar khudkasht in excess of his share.] A -lammbar-
dar cannct sue as lambardar one or mdre .co-sharera for any.

«

101
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sum due from them by reason of their holding as sir or khud-
Lasht excess land. Bishambdbliar Nath v. Bhullo, 1. L. R., 34
All., 98, tollowed. Ganga Singl v. Rawm Sarup, 1. L. R., 38
All., 923, dissented from. Hundan Lal v. Basant Ral, 75 Indian
Clases, 330, referred to.

A snit under section 165 of the Tenancy Act must be one for
accounts primarily and it must be shown by figures that the other
co-sharers have no claim to the excess which the particnlar co-
sharer, who is plaintiff, is claiming. The fact that the plaintiff
may have paid off another co-sharer out of his own pocket will
not give the plaintiff a right to recover the money so paid from
a third co-sharer.

Xoka v. Chunni, I. L. R., 50 AlL

Acrs . (Lioean)—1901—1IT (Umtep Provivees Dawp ReEvenun AcT),
sporioNn 42, See Act (Local) No. IT of 1901, gections 95 and 167  BS

Acrs (Locan)—1801—ITIT (Uwmitep FProvinecus Laxp REveENCE AcT),
gEaTION 99, See Regulation No. 1T of 1925, article 4 ... 440

Aors (Locar)—1901—ITI (Unitep Provikess Lanp Rpvenon Acr)
sroTioNs 107 awp 111—Partition—Objections based on adverse
possession overruled as frivolous—Question of proprietary title—
Appeal.] In a suit for partition, whether a question of pro-
prietary title is raised or not depends on the exact objections
raised by an objector, and when an objector claims to be in
possession of any particular plot of land by adverse possession,
that certainly raises a question of title. :

342

‘Where an Assistant Collector rejected objections taken to the
partition, on the ground that they were, on the face of them,
frivolous, it was held, that he must be deemed to have chosen to
decide the question raised in the objections on the merits, and
therefore an appeal lay to the District Judge.

Ram Narain v. Jegen Nath Prasad, I. T.. R., 88 All,, 115,
and Bhegwan Dut v. Brij Bhuken, 75 Indian Casecs, 868, fol-
lowed. Nand Ram v. Brahmlkhayal, 22 Indian Cases, 949, and
Muhammad Nasar-ulleh Khen v. Muhammad Isheq Khan,
1. L. R., 32 All., 523, referred to.

Ram Prasad v. Mithan Lal, T, .. R., 580 All. .. 107
Acrs (Locar)—1901—IIT (Unrrer Provivess Lianp Rpevionve Acor),
’ seorronNs 111 awp 112—Appenal—Civil or Revenue court—Question
of proprietary title—Right of co-sharer to hold in severalty.] 'The
right of a co-sharer to lhold in severalty, if disputed, involves
o question of a proprietary title, within the meaning of see-
tions 111 and 112 of the United Provinces Land Reveuue Act, 1901,

Tulsi Ram v. Gate Ram Rai, Weekly Notes, 1904, p. 225, Mu-
hammad Nazarulioh Khan v. Muharvnad Ishaq Khan, I, L. 1., 82
All., 523, Ram Narain v. Jagen Nath Prased, I. Ii. R:, 88 All.,

115, and Parsidhan Bai v. Dlhaneshar Rai, 86 Indian Cuases, 1038,
Yeferred to.

Balwant Singh ». Partap Singh, I. L. R., 50 AlL ... 198

Acrs (Locan)—1903—I1 (BUNDELKHAND ALIENATION oF ILAND AcT),
SEcTIONs 111(a) anp 233 (k), See Civil Procedure Code, order
XXII, rule 4 (8) : 550

Aogrs (Lo0AL)—I1901—IIT (Umirep ProviNess Land RuveENUn Act),
smoTIoNs 145, 188, 233(m), See Act No. XITI of 1884, section 4 ... 854

A0rs—{L00A1)—1903-——11 (BUNDRLEHAND ALIENATION OF JJAND Aory,
SEeTION 16A—det (Local) No. XI of 1922 (Agra Pre-emption Act),
sections 3, 7 and 12—Pre-emption—Plaintiff not belonging Lo saume
agricultural tribe as vendor—Competence of Collector tu sanction
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suit for pre-emption.] Plaintiff claimed a right on the strength
of a custom recorded in the wajib-ul-arz to pre-empt certain pro-
perty, situated in Bundelkhand and sold by a co-sharer in the
mabal to a non-co-sharer. Doth the vendor and the vendee were
members of an agricultural tribe. The plaintif was not;
but he had obtained the Collector's sanction fo bring suits to pre-
empt under section 16A of the Bundelkhand Alicnation of Land Act
of 1903 as amended by Act No. IV of 1015,

Held, that the plainliff had lost ail right of pre-emption,
not only because, after the passing of section 3 of the Dre- emption
Act, 1922, he could not claim to pre-empt on ih: basis c¢f castom,
apart from the provisions of the Act itself, but also because, the
land being in Bundelkhand, he was barred from any right to pre-
empt, which he would otherwise have had under scction 12 of the
Pre-cmption Act, by section 7 of that Act. Suraj Bhan w.
Somwarpuri, 1. Ti. R., 87 All., 6062, referred to.

Phul Chand ». Ram Nath, I, I.. R., 50 All. ... .. 480G

Acrs (Liocar) 1912—VI (Uxrrep Provincees PoivEXTION OF ADULTERA-
710N ACT), SECTiONS 4, 12 AND 15—Sale of adultcrated ghi—DPro-
secution duly sanctioned, but complaint not lTodged within time—
Jurisdiction.] FHeld on a construection of sections 12 and 15 of the
United Provinces Prevention of Adulteration Act, 1912, that
a conviction under section 4 was not invalidated by reason
of the complaint nof having been preferred within the time
limited, although, had the eeccused refused to attend in an-
swer to the summons issned agninst him, he conld not have been
prosecuted under section 174 of the Indian Penal Code.

Emperor ». Ram Chand, I. T.. R., 50 All. .., 853

Acrs (Liocar)—1019—VITT (Uwitrp Troviners Towy IMPROVEMENT
Acrt), schedule, paraﬂmph 10, See Act No. I of 18‘)1 section 23 (1)
(i) e iee . 470
Acts (Loo,m)—-—-'l‘)” X1 (Ar'n\ Pre-Evrrron Acr), sperions 1 aNp 3
—Pre-emption—Customary right of pre-emption within o munici-
pal area.] Inasmuch as any area included within the limits of a
municipality is expressly excinded from the operation of the Agra
Pre-ernption Act, 1922, it follows that a custom of pre-emption
prevalhnn' in snch area remuing unaffected.

Sri Ram ». Jwula Shankar, I. L. R., 50 All . 178

Acr (Liocar)—1028—XT (Aara TRE-BwPTION ACT), SECTION 92—4dct
No. XVI of 1908 (Indian Registration Act), section 47—DReqgis-
tration—Applicability of 1he Agra Pre-emplion Act, 1922, fo a
sale-deed executed before bul registered on the date when the Act
came into force.] IHeld (hat the Agra Tre-emption- Act, 19223
did not apply to a sale-deed which was executed on the day pre-
vious to its coming into operation, though registered on the latter
date. Sarjin Prasad v. Bhagwati Pmsad 23 A, I. J., 873, and
Kalyanasundaram Pillai v. Karuppa Mooppmmr, I. L. R., 50
Mad., 193, referred {s.

Mubammad Bashir Than ». Kulsum Bibi, I. . R., 50
AllL

.o 125
Acrs (Locar)~1922--XT (Aenra Trr-ruypriox Acr), SECTIONS 8, 7 AND
12, ‘See Act (T.ocal) No. II of 1903, section 16A. "7 . . 480

AoTs H00AL)--1022---XT (Aoma Tr RE-IMPTION ACT), SECTIONS 4(3) axd
16-—Pre-emption—-Claim " baseld . on the Act - and ;nmflu on the
Mulammadun lnw—Bfect of failure -of one growid—"*Land. ”j

" TThe property which was the subject of a suit- for [\19 emptlon
consisted of a zamindari share and ualso a one-third. sharve in a

44D,
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house and a sugarcane pressing mill. The plaintiff sued to pre-
empt the zamindari under the provisions of the Agra Pre-emption
Act, 1922, and the sharve in the house and the mill on the asis
of the Aluhammadan faw. She failed in her claim under ihe
Muhammadan law because the necessary demands had not been
properly made.

Held, that the whole cluim shonld be dismissed, section 16 of
the Agra Pre-emption Act not having made any change in the
fow in this respect. .

Muliwvomad Wileyat Al Khan v. Abdul Rab, IT. I, R,, 11
All., 108, Mujibuilal v. Umed Bibi, T. L. R., 21 AlL, 119, 4bdul
Rahwmnn v. Hedayuladlah, 12 A, L. J., 88, and Puech v. Auz
Fatima Bibi, 19 A, 1. F., 107, followed.

Aliter, if the claim for pre-emption of the house and the
sugarcane pressing mills was based on the plaintiff’s right to pre-
empt these properties under thie Act as.being attached tao the land
upont whichi they stood, and if the whole of such land was included
Ain the sale.

Abhdul Khan o. Shakire Bibi, 1. L. R., 50 Al ..o 848

Acrs (Locan)—I1922-—XTI (Acra Pro-maerien Acr), spcrion 4 (10—
Pre-emption—'"'Scle”—Transfer under a compromise decree.] No
suit for pre-emption will lie where 2 transfer of’ property is
brought abont by a decree, although that decree may be based on
a compromise, Intizer Husain v, Jemna Prased, 1 A, 1. J., 247,
and 4dbdur Razreq v. Mumter Husain, I. L. R., 25 All, 334,
referred ta.

Paras Ram ». Neksai, L. L. R., 50 All. .. 454

Acrg (Liocar)-—1922—XTI (Acra Pru-mverrox Act), spcwmion 12 (3)—
Pre-emption—Conrpetition between sister and wncle—'"The com-
mon ancestor.”’] In respect of a suit for pre-emption under the
Agra Pre-emption Act, 1922, and considered as heirs according to
the Muhammadan law, there is no diiference in degree between
w sister and an uncle of the vendor; but as regards descent from
the common ancestor the gister is the nearer, for *‘the common
ancestor’’ must be construed as ‘'the nearest common ancestor.”

Held also, that a pre-emiptor who is only of equal degree with
the vendee cannot ¢laim to have ihe property sold divided between
himself and the vendee. Jagrup Singh v. Indrasan Pande,
1. L. R., 47 All, 910, and Ishwar Upaedhiya v. Mahesh Dat
Upadhiye, 1. L. R., 48 All., 347, referred to,

Ashraf Bibi . Muhommad Abdul Racof, . T R., 50 A, 404
Aces (Locar)—1932—XT (Acra PRE-EMPTION ACT), SECTIONS 13 AND
20~—Pre-emption—Successful suit by one of several rival pre-
emptors mo bar to suit by others for @ share of the property pre-
empted.] Where there are scveral possible pre-emptors of oqual
degree, the fact that one has instituted a successful suit for pre-
emption is no bar to the others—if they are within limitation—-
suing for o proportionate share in the property pre-empted. Raj
Narain Bai v. Dunio Pande, I. L. R., 82 All., 840, followed.
Kundan Lal v, Amar Singb, I. L. R., 50 AllL RO ¢ |
Acrs (Locan)—1926—TIT1 (Aera Tuxaxey Act), seomoxs 44, 930 axn
273—Suit for ejectment of a trozpasser by proprietor of agricul.
tural land—Jurisdiction—i¥Tren suit  enterteinabie by. @ civil
cawrt.] DPlaintiff, as proprictor of an agricultural hn]din'q, broaght
2 suit in the Munsif’s eourt for the ejectment of defendant on the
ground thot the latter was a trespasser. Defendant pleaded that
he was a tenant of the plaintiff, that rent had been accepted from
him and that under section 44 of the Agra Tensncy Act, 1996, the
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suit was nob entertainable in a ecivil court. Held, on a referemce
under section 267 of the Act, that the snit fell within the four
corners of section 273 and was entertainable by the civil court.
But if the court was satisfied that the suit related to an agrieul-
tural holding, it must frame an issue on the defendant’'s plea of
tenancy and submit the record to the appropriate revenue court for
the decision of that issue only, and nliimately decide the suit
-accepling the finding of the revenue conrt on the issue so referred.

The jurisdiction of the civil court to refer such an issue is
-expressly provided by section 273, and is not intended to be barred
by the provisions of section 230,

Section 44 was probably enacted in order to allow facilities
to an owner of agricultural land in seeking a speedy remedy
through the revenue court if the defendant has taken possession
without his consent and if he is prepared to accept damages up to
the maximum preseribed. Debi Sahai v. Daulat, 8 L. R Reve-
uue, 104, referred to.

Muhammad Muslim ». Maharania, I. I.. R., 50 All.

AporrioN, Se¢ Hindu law .-

ADVERSE Possussion, See At No. ]‘i of 1908, edledule I, avticles IW
and 141 .

ADVERSE rosssssioN, See Au No. IV n[ 1882, bCCUODS 4 and hé

AgrmemeNrt, See Civil Proceduve Code, sections 11, 96 and 100, order
XIT, rule 35

AcuEEMenT, See Act No. IT of 1869, section u'? (1) by ...
“AgricuLrunal HonoiNG'', See Act No. IV of 1882, section 52

' AGRICTLTURAL lNCOMD , See Act No, XI of 1922, sections 2 (1) (@), 8
and 4

' AGRICOLTURAL INCOME,”” See Aect ’\o \T of 1922, section 4
ArruvioN, See Regulation No. IT of 1925, article 4
AntreepeNt DRET, See Joint Hindu family
ArrEan, Sce Act No. IX of 1872, section 134 ...
Arptzan, See Civil Procedure Code, section 104(f)

Aprear, See Civil Drocedure Code, sections 11, 96 and 100; order
XLI, rule 35

Arprarn, See Civil Procedure Code, order Y.XII, rule 3; schedule II,
paragraph 16(1) .

Arrran, See Act (Local) No. ITT of 1901, scctions 107 a.nf 111

Arpeal, Sz2¢ Act (Local) No. TIT of 1901, scetions 111 and 112

Arrean, Sce Letters Patent, section 10

Arpean from jeil. See Criminal Procednre Code, section 422

Aprear.,  Right of Seg Procedure vee .

vArpuan to Tlis Majesty in Couneif, See Civil Procedure Code, sec-
tion 109, clauss (c) .. “ie -

Arrran to Jis Majesty in Council, Ses vaﬂ I’Locedme Code, scc-
tion 110 e e e %

we aas

Apppan.  Withdrawal of———, See Civil I'mu.dme Code. order XXTIT,.

rile 3 e . aen
AnnrrraTion, See Aet No. VII of 1913, sections lau, 179 and 234

Anpyriarioy, See Civil Procedurs Code, order XXII, rule 3; scheduie
1%, paragraph 16 (1) Coe e .
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AnmiTraTion, See Civil Proceduvro (Jode, schedule LI, par'a.trmph 15
(1) () v

ArTacEMENT, See Act ‘\To }s.II( of 1881 goction 4 e

ATTACEMENT, See Civil Procedurs Code, section 60

A’I‘TACH‘ME\T, See Civil Procedure Code. order XXI, rules 58, 60 nnd

AUCTION-PUT (HASER, See A(L No. IV of 1882, ht‘(llon 36
Awanp, See Civil Procedure Code, section 104 (f)

Awarp, See Civil Proceedure Code, order A\II, ruls 8; schedule 1I
pamrrmph 16(1) e

“RENEFIT To THE ESTATE,”’ See Hinda law
“BeNrRIT To THE 88TATE", See Hindu law
BuBDEN oF PROOF, Ses Act No. IX of 1890, section 76

BURDEN OF prOOF, See Act No., IX of 1808, sn,hedule I, articles 142 imd
144 -

Borpry orF proor, See Cnul Procednre Code, sections 13 imd 14
Bouroey or rroor, See Hindu law ..

Bospen oF rroorw, See Joint Hindu family

“Cask prcmep,’” See Civil Procedure Code, section 115 ...

“CAUSING A CIRCUMSTANCE TO EXIST,"” Sec Act No. XLV of 1360,
section 194

‘CHARCHE To JURY, Sec Act No. XTIV of 1860, section 1‘)1
Curoue, See Act No. XXVI of 1881, sections 9 and &

Crvin axp Reveyore Couwnrs {(JTurisdiction), See Act (Locn,l) No. IT of
1001, sections 93 and 167

Civit, axp Brvexves Counrs, See Act (Loc-ﬂ) I\o Ti7 of 1901, sec--
tions 111 and 112 “

oms

Crvin Procepore Copr, secrion 2 (11); orprr XXIT, nore 5—Abafe-
ment of appeal—""'Legal 'repr('vcntafwtz"-—f‘jfet'f nf order bringing
a person on the record as degal represeniative of a deceased appel
tant.] When, by an order which has become finzl, .4 certain
person’s name has been brought on to the rovord'of an appeal
as the legal representative of the deceased appellant, it is nof
open to the respondent fo urge ihat the appeal has abated because
some other heirs have been lefi out.

Muhammad Zafarvab Xhan ». Abdul Razzaq XKhan,
I 1. R., 50 AllL, .

Crvin Procenur: CopE, seeTion 11—Res judicata—'‘Might and ought’’
First suit for possession bused on  title—Second suit for
possession  as  mortgagee—Two - courts  of  different grades—
Second - suit  comprising properly cluimed in  first- suit  as
well as other cldims against other defendants.] I mortgaged
with possession a certain property to A, After R's demh, F
who had inhierited a two-fifths shave in the property, sold without

autherity the entirs property to the martgagee M. T, who had
inherited a one-Hfth share, brought n suii in the Munsil’s conrt
for possession of her share. Her title was proved and the suit
was decreed, M not having raised the defence that in any case he
was entitled to refain possession as  usufroctusry mortgagee.
Thercafter 3{'s name was removed from -the revenue records as,
& . mortgagee, und he brought a suit in the Subordinate
Fudge's court against T and the other heirs of R, for recovery
nf Lm.s.a geiotr a3 mertgagee over s three-fifths share of the pro-

776‘»
A6

857
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perty (excluding the two-fifths share of F, of which #f had
become full owner).

Held, that so far ags T and her onc-fifth share were con-
cerned, the snit was barred by the principle of res judicata.

Tamiz-un-nissa Bibi ». 8Byed Muhammad Husain,

I L. R, 50 Al - .. 908

C1vin Procepure Cope, SECTION 11—Res judicata—Mutual (wd COMUION
account—>Suit by one party on the account followed by a decree—
Sceond and similar suit by lhe olher purty not saintainable.)
4 and N were in the habit of purchasing goods of a similar naturce
from each other, and of these transactions one mutnal account was
kept. On this acconnt 4 sued N and obtained an ez parte decree.
N tried to get this decree set aside, but failed. He then sued 4
on the same account for the sane year, but beginning and ending
about a month carlier.

Held, that the suit would not lie, being barred by the
principle. of wves judicate. Hook v, Adminislrator-General of
Bengal, I. L. R., 48 Cale., iﬂO,ax'eferred to.

Nizam-ud-din v. Ahmad Bhai & Co., I. L. 11., 50 AllL ... 8

Civin. Procepurt Cobr, storioNg 11, 96 axp 160 omwppr NI, wune
35—es judicata—Cross-appenls from a decree tn one suit disposed
of byt one judgement followed by two separate decrees—dAppeal io
Hu/h Conrt against vne decree only—dAct No. XVIII of 1879—
(Legal Practitiovers Aet), section 28—-Qral  agreement as  to
sctting off jeu to be carned by ithe debior agamsl cnornt due
on ¢ promissory wote.] Plaintiff sued to recover Rs. 8,270-15-0

. as due on a promissory note executed by defendant. The defence
was that owing to a certnin collateral agreement nothing at all
was due, The trial court found for the plaintiff to the extent of .
Rs. 1,721-9-2, Both sides appealed, the plaintiff claiming the full
amount chmned in the plaint; and the defendant again denying his
liability in toto. These two appeals wore decided by one judge-
ment,  which reduced the amount payable to the plaintiif 1o
Rs. 1149, and  in consequence dismissed the plaintift's appeal.
Two separate decrees were, huwever, prepared, and the plaintiff
appealed against the decree passed in hiz own appeal, but not
against the deerce passed in the defendant’s appeal.  Held, that
the appeal was not barred by the principle of res judicata.

The defence in the suit was that there was an oral agreement
between the parties thet the amount ostensibly due on the pro-
migsory note should not be paid in cash, but should he, so to
speak, “worked ofi"" by professional service to be rendered by the
delendant, who was a pleader. Held, that in view of the distinet
provisions of section 28 of the Yiegal Practitioners Act, 1879, this
defence wasg not open.

Ghansham Singl v. Bhola Singh, 1. L. K., 45 All., 506, Damo-
‘dar Das v. Sheoram Das, I. L. R.; 29 All,, 730, Lalle Raghoobuns
Sahoy v. Musammat Asloo 20, W. R., 294, Muhammad Suluiman
Khan v, Muliammaed Yar Khar, I. L., R., 11 All., 267, Mariam-
nissa Bibi v. Joynab Bibi, 1. Ju. R., 83 Cale., 1101, Panchanada
Velan v. Vaithinatha Sastriel, I. Yi.oR., 20 Mad., 333, Zaharia
v. Debia, 1. L. R., 83 All., 51, and Ram Kirpel v. Rup Kuari,
I L. B, 6 All,, 269, referred to.

Nannu Prasad 0. Nazim Husain, I. L. R, , 50 All, i B17

Civiu Procepurk CobE, srcrions 13 axp 14—Suit on «a fOTeign
judgement—""Judgement given on the merits of the case’'—
Assertion by defendont that he was mot residing within the juris-
diction when the swil was filed«~Burden of proof.], In a suit
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prought in the Rampur Slate the judgement, after giving a aum-
mary of the plaint, ran as follows —*'The defendant, potwmh-
standing due service of summons, has not contested the suit. The
document is registered, The failure of the defendant to contest the
suit amounts to an admission of the plaintifi's claim. Accordingly
the plaintiff’s suit is decreed.”

Held, on suit brought by the plointiff on this judgewent in
a British Indian Court, (1) that the judgement of the Rampur
court was a judgement ‘‘on the merits of the case’’ within the
meaning of section 13 (b) of the Code of Civil Procedure; (2) that,
a certified copy of the judgement baving been produced by the
plaintiff, the British Indian Court was bound to presume that the
judgement was promounced by a court of competent jurisdiction;
and, if the defendant wished to get rid of-that presumption, on
the sallegation that he was not residing in Rampur on the date
when the suit was filed, i1t was for him to prove that he was not,
and not for the plaintiff to prove that he wasa.

Keymer v. Visvenatham Reddi, 1. L. R., 40 Mad., 112, Cole
7. Huarper, 1. Ti. R., 41 AN, 521, and Kassim Mamoojee v. Isuf
Mahomed Sulaiman, 1, 1. R., 29 Cale., 509, referred to.

Ishri Prasad o. 8ri Ram, I. .. R, 50 All, ... o 276

Civn  Procebure CoDE, seorioN 24@)—Transfer of Small Cause
Court . suit ta court not |eving Small Cause powers—Appeul.]
Liuring the pendency of a snit before a Subordinate Judge having
Small Cavse Court powers, the Subordinate Judge was trans-
ferred and was replaced by another Snhordinate Judge who had
not such powers. The suit was then transferred, by order of the
Digtriet Judge, first to the Munsif, and then to the Additional
Munsif, by whom it was ftried. FHeld that seciion 24(4) of the
Code of Civil Procedure applied and no appeal lay from the
decision of the Additional Munsif. HKawleshar Rai v. Dost
Myharwnad Khaer, 1. L. R., 5 All.,, 274, followed. Dulal
Chandre Deb v. Ram Naraim Deb, I. L., R., 81 Cale., 1057,
and Madhusudan Gope v. Bchari Lal Gope, 27 C. L. J., 461,
referred to.

Ram Charan, Banwari, Lal ». Kishori L), Ram Sarup,
I. L. R, 50 AlL <. BlD
Civin Procepurt Copg, suetioN 47; orpir XXT, nunk (2--~Heecufion
of decree—Property included in sale certificate in cocess of what
was ordered to be sold—Suit for recovery of excess—Limitation—
Act No. IX of 1908 (Indian Limitation Act), schedule 1,
article 12.] In execution of a decree for sale on u mor:-
gage vcertain property, which was peither inclnded in the mort-
gage in suit nor in the decree, in some unexnisinel manner
found its way info the sale certificate. The deeree-holder himselt
was the anction purchaser.

Held, on snit by the judgement-debtors to recover the pro-
perty sold in excess of what ought to have been sold, that the
suit wes not barred by either section 47 or order XXI, mle 92, of
the Code of Civil Procedure and, as the sale of the exvess pro-
perty claimed was a nullity, articls 12 of the first sclhedule to the
Indian Limitation Act, 1908, could have no applieation, Thalkur
Barmha v. Jiban Ram Marwari, I. L, R., 41 Cale., 590, lollowed.

Bulagi Das ». Kesri, I. L. T, 50 All, ... 686

Crvir. Puocrours Cops, secrion 60—Execution of decrec—"Debts'—
Attachment—Debts not yet due.] ‘The word “‘debis’ as used in
section 60 of the Code of Civil Procedure applies only to debts

actually due : it cannot include debts, e.y., rent, which may betome
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dus in Ffuture. Rent which has noi yet become due cannot
be attached either as a debt or as an actionable claim. Sher
Singh v. Svi Ram,; 1. L. R., 80 All., 246, and Webh v. Stenton,
11 Q. B. D., 518, referred to.

Tiachinan . Jarbandhan, I. L. R., 50 Al ... ... 807

Crvit Procrvuse (oo, swertoN 66—Joint Hindu femily—Purchase
at excoution seale of property by father i the name of a stranger
—Partition—Suit by member of family for possession of property so
purchased.] The father in a joint Hindn family made a purchase
at an execution sale of certain property in the name of one K,
who was an oufsider. Subsequently, the family property was
partitioned and the particular piece of property in question
fell to the share of R. R., being rexisted in his attempt to
obtain possession from K, brought a suit to have his right es-
tablished and for possession. Held, that the suit was barred
by scction 66 of the Civil Procedure Code. Baijneth Das v.
Bishan Devi, 1. L. R., 42 All., 711, followed. Neatarajo Mudaliyar
v. Ramaseomi Mudaligr, 1. 1. R., 45 Mad., 856, Badl Singh
Doodhoorie v. Gunesh Chunder Sen, 12 Deng., 1. R., 517,
Narain Dei v. Durga Det, T. Ti. R., 35 All,, 138, and Ganga Sahai
v. Hesri, 1. To. R., 87 All,, 545, distinguished.

Ram Rup Teli ».' Khadern Teli, . To. 1., 50 Al .o 812

Crvir. Procupure Copr, secrion 68; scmmpouik (10, varacrarm 1—
Brecution of decree—FExecution transferred to Collector—High
Court wnot competent to interfere with Collector’s orders, ecven
though erroneous.] When a decree lLas been transferred to a
Collector for exeeulion under the provisions of section 68 of the
Code of Civil Procedure, it is not competent to the High Court to
interfere with the orders passed by him even though they may be
obviously not warranted by the provisions of schedule IIT, para-
graph 1, of the Code. Shahzad Singh v. Hanumaen Rai, I. L. R,; 46
All., 562, and Girdhari Lal v, Fhaman Lal, 25 A, L. J. 197,
followed. Mahaddji Karondilkar v. Hari D. Chikne, 1. Tn, R., 7
Bom., 332, referred to.

Krishna Dus v. Ram CGopal Singh, I. L. R., 50 All. ... 837

Crvi: ProcEbure Cobs, sucrioNn 92— Religious endowment—Suit by
alleged trustee against a person asserted to be o trespasser—Devo-
lution of right to appoint trustece.] Section 92 of the Code of
Civil Procedure has reference to those cases alome where there ie
an allegation of breach of some express or constructive trust
created for public purposes of ‘a charitable or religious nafure, or
where the direction of the conrt is deemed necessary for the ad-
mintstration of any such trust.

Tt has no application fo suits where a plaintill clnims posses-
sion of the endowed property on the allegation that he is the duly
appointed trustee and that the defendant is a trespasser. Ineyat
Husnin v. Foiz Muhammaed, . Lo R., 45 All, 835, Muham-
mad Abdul Majid Khan v, 4hmad Said Khan, 1. T, R., 85 All,,
459, Pultn Lal v. Daya Nand, 1. 1. R., 44 All., 791, and Nilkanth
Devrao v. Rambkrishna Vithal, T. L. R., 46 Bowm., 101, referrad
to.

Tn the absence of o provision in the decd prescribing the
modé of ‘devolution to the office of shebuit of a temple, and in
the absence of a custom to the contrary, the power (6 appoink
a suceessor to o shebait reverts to the heirs of the founder of
the trust, and a shebait has no right to appoint-a suceessor fo
himself. - Chandranatl Chaokrabarti v, Jodavendra: Chokrabarti,
I. L., R., 28 All;, 689, Sheo Prased v. Aya RBeom, 1. Ti, R., 29
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All., 663, and Sheoratan Kwwari v. Rutn Pargesh, I. L. R., 18
Al),, 227, followed.
Ganga Charan v, Ram Chandra, I. L. R., BO All, .. 165
C1vin Procrpunt Cobk, sketion 104 ()—Order filing or refusing to file
an award made out of court-—Appeal—Court fee.| Ileid that an
appeal lies, under section 104(f) of the Code of Civil Procedure,
against an order filing or refusing to file an award without the
intervention of the court, and that where such an appeal was to a
District Juldge against the order of a Munsif, the proper court fee
was eight onnas. :
Sarwan Pande v. Jagat Pande, I. T R., 50 All ... 128
* Crvin Procenoie Cops, storioN 109, coavsn {(e}—Application Jur lecve
to appeal to His Majesty in Council—Valuation of case less than
Re, 10,000~"Substantiol question of lew.’] Ordinarily none
but the parties to a litigation are concerned with the result of a
case. fn every such case, where the valuation ig less than the
prescribed limik, there is no right of appeal to His Majesty in
Council. It is only when a case ia of larger importance and
the principle, when finally decided by their Liordships of the Privy
‘Council, will be of benefit, not only to the people who arve directly
involved in the litigation, but to a considerable body of other
people, that leave to appeal should be granted. Radhakrishna
Ayyaer v, Sweminathe Aypaer, I. L. R., 42 Mad., 203, Banersi
Prasad v. Kashi Krishuoe Norein, I. .. R., 23 All., 227, and
Mathure Kurni v. Jugdeo Singl, L. L. H., 50 All., 208, followed.
. The mere question whether a particular finding by a lower
appellate court was a good or bad finding, having regard to the
provisions of section 1UD of the Code of Civil Procedure, is, in
ttgelf, no sublstantial question of law. Durge Chowdhirani v
Jewalir Single Chowdhri, 1. L. R., 18 Calc., 23, followed.
Ruchicha Saithwor ¢, Hansrani, I. L. R., 50 All, ... 640
Crvi Procepure Cobor, sreerroN 110-—dAppeal to His Majesty in
Council—" Substaniial question of law—Construction of ¢ docu-
ment.] Held, on an application for leave to appeal to His
Muajesty in Couneil, that, the only question for decision in either
court being whether the legal relation of the parties arising out
of the exceation of three documents of even date was that of
mortgagor and mortgsges by conditional sale or that of
vendor and purchaser subject to an option of re-purchase, the
decision of which dJepended on the application of well-defined
legal principles to a particuiar set of facts, this did not invalve
4 ‘“*substantial’”’ question of law within the imcabing of section
110 of the Code of Civil I'rocedure. Balkishen Das v. Legge,
Y. L. R., 22 All, 149, Jhanda Single v. Wahid-ud-din, I. L. 1.,
28 All., 570, and Narasingerji v. Parthasaradi Rayanam Garu,
I. 1. R., 47 Mad., 729, referred to.
Mathura, Kurmi v, Jagdeo Singh, 1. L. R., 50 All, .. 208
Crviz ProcepURE CoDE,. sycrion 114, See Act No. T of 1872, sec-
tion 114 T e 148
Crvin PrRoCEDURE Cobl, $EeTioN 115-—Revision'—Non-joinder of neces-
sary party—Order rofusing substitution and consequential amend- .
ments—"Cose decided”.] Held that no revision would lie
against en order of a Subordinate Judge refusing to substitute
as plaintifs in an original suit certain. persons alleged to be
interested in the suit, but whose remedy as plaintifs wag already
time-barred; the order was a mere interlocutory order, and did
nat amoust to the decision of a ‘‘case” within the menning
of section 115 of the Code of Civil Procedure. °



CENERAL [NDEX, xxxi

Page.

Buddhu Lal v. Mewa Ram, I. L. K., 43 All., 561, Lai
Chand v. Behari Lal, Y. L. R., § Tah., 288, and Balkrishna .
Vasudeva Aiyar, 44 Y. A., 9261, Kalidas Kevaldes v. Nathu
Bhagavan, I L. R., 7 Bom., 217, Seshan Patter v. Veera Ragha-
van Patier, I, L, R., 82 Mad., 284, and Fatmabai v. Pirbhai
Virji, I. T.. R., 21 Bom., 580, referred to. Umed Mal v. Chand
Mal, 25 A, L. J., 61, distinguished.

Liguitable Trust Company v». HMafiz Mubhammad IHalim
and Co., I. L. R., 50 All. .. 276
«C1wvin Procrnore Cope, stcTions 115 axp 151; onper XXXII, rRULE
15—Act No. IV of 1912 (Indian Lunacy Act), seetion 62—Lunacy
~—Distinction between inquiry under the Lunacy Act and under
the Civil Procedure Code—Inherent powers of High Court.] Ll
matter for determination under section 62 of Act No. TV of 1912
i8 not the same as the matter for determination in an application
under order XXXTI, rule 15, of the Code of Civil Procedure. A
court, therefore, ought not to vefuse to consider an application
made to it under order XXXI11, rule 15, for the solc reason ihat
another court, of superior jurvisdiction, has arrived at a certain
decision in a matter under Act No. IV of 1912; and if it does
80, this refusal is liable to be called in guestion under section 151
of the Code of Civil Procedure. Harnand Lal v, Chaturbhuj,
I, 1. R., 48 All., 356, refereed to.
Chatarbhny ». Harnand Tal, I. L. B., 50 AlL ... 338
Lrvin Procepuns Connr, smerion 115; onpur XXT1I, nuwe 1—DRewiston
—Wrong exercise of discretion in allowing withdrawal of suit not
a ground for revigion.} The fact that a court has probably exer-
cised a wrong discretion in allowing a plaintiff to withdraw his
suit with liberty to bring a fresh one is not a ground for revision
within the purview of section 115 of the Code of Civil Procedure.
Jhunku Lal v. Bisheshar Das, I. Li. R., 40 AlL, 618, followed.
Hasan Ali ». Lachhman Prasad, I. L. R., 50 All L 148
Civiz Procepuni Cobr, srorioN 115; onper XXTITI, runu 1. —Revision
—Ovder permitiing withdrawal of swit with liberty to jfile fresh
suit—Reusons not stated-—-Material irregulerity.] Tor a equt to
invoke order XXIII, rule 1, without giving any reason amounts
to a material irregularity in exercising the jurisdiction given to it
by that rule.. If the court is of opinion that au application to with-
draw a suit with liberty to bring a [resh one should be granted,
it must sct forth its veasons for holding that it should be granted,
elearly stating whether it is by veason of a formal defect or by
reason of some other sufficient cause.

Kamia Singh . Bhagwan Das, 1. L. R., 5G All e 199

Crvit. Procepure CoDE, sEcTioN 144; orpEr XLV, rorn 16—d4 pplica-
tion for restitution as o necessary consequence of en order of His
Majesty in Council—Limitation—Act No. IX of 1908 “(Indian
Limitation Act), schedule I, article 188—dccidentul misdescription
of court to which order transwmitted for emecution—dJurisdiction.?
‘Where an application is made to obtain restitution as the neces-

* pary result of an order of His Majesty in Council, that application
must be taken as one to *‘enforce’ an order in Council and will be
governed by article 183, and not by the geucral article 181 of the
Indian Limitation Act, 1008,

Beijnath  Das v. Balmulmmd; 1. L. R, 47 All, 98, and
Brij Lal v. Damodar Das, 1. Iu. R., ¢4 Al., Bb3, referred to.
In the case of an application under order XLV, rule 15, of the

Code of Civil Procedure made within 12 years from the date of the -
order of the Privy Council, the fact that by inadvertence the -



XK1 : ~ GENERAL INDBEX.

Page.
papers were dirccted to be sent to a wrong court would not amount
to an illegality such as would either vitinte the proceedings or
deprive the court, to which the papers were intended to be sent
down, of its jurisdiction to proceed with the execution of the
decree of the Privy Council.

Sohan Bibi ». Baijnath Das, I. L. R., 50 All .. 767

Crvit Procepure Cobr, sucriox 149, See Act No. VII of 1870, see-
tion 4 . o ... 986G

Crvin ProciEpurRk CoDE, sEeTioNs 151 anNDp 152— Ewxecution of decrece—
Correction. of accidental slip in judgement and decree—Abuse of
the process of the Couwrt.] In a suib for partition of immovable
property a certain portion of the property involved, belonging to
one seb of defendants, was decreed to the plaintiff and the
portion bhelonging to another set of defendants was excmpted,
and the amin of the court was ordered to draw up o map showing
what portion of the property had been decreed 1o the plaintiff.
The map, however, showed as having been decreed to the plaintiff
the portion which belonged to the exempted defendants, and in
consequence of this the plaintiff obtained possession of the
property which had not been decreed te him. The exemptod
defendants applied for correction of the record, which was refuscd
on the ground that the decree was mot at variance with the jndge-
ment ..

In revision the Migh Court ordered a fresh and correct map:
to be prepared, and returned the case to the lower court with.
directions that the revised map should be substituted for that
existing on the record.

Sattasr ». Nazir Khan, 1. L. R., 50 AllL ... BoGe
Crvir. Proorporr Cobr, orpir IX, ot 3—Suit dismissed and applic-
ation to restore it dismissed—Competence of plaintiff to bring a
fresh suit on the same cause of action.] A suit in a Court of amall
causes was dismissed because, on the date fixed for heaving,
neither party appeared. The plaintiff applied for restoration of
the suit; but hig application was dismissed.
Held that it was competent to the plaintiff to file a fresh suit
on the same cause of action. Daye Shanker v. Raj Kumar, 20
Ouwlh Cases, 66, and Bhudeo v. Baikunthi, 63 Indian Cases, 239,
approved. ¢

Govind Pragad ». Har Kishan, I. T.. R., 50 All .. BAT

2

Crviu Procepuke Conr, orprr XXI, ruLn 2—Uncertified payment out
of court in respect of mortgage decree—Certification  refused--
Right of mortgagor to get back money so paid.| TPlaintiff paid a
sum of mongy to defendant to be applied by him pro fanfo in
satisfaction of & mortgage decree preliininary which defendant
held against plaintiff, The payment, however, was made out of
court and an- application for its certification to the conrl was
resisted and ultimately rujected. Feld, that, slthongh the pay-
ment, not having been certified, could not he taken into dccount as
a part sstisfaction of the decree, the plaintifl was entifled, as the
consideration for the payment had failed, to claim back the money
which he had paid, as money in the hands of the defendant
recéived by him to the use of the plain(ill.  Sital Singh v. DBuijndath
Prasad, I. L. R., 44 All., 668, referred. to.

Mahbub Ali v, Muhammad Husain, T. T .30 A1, .. 113
Civin ProciDURE CopE, onrbeR XXI, nunk 2, Sup-pure (8)—dct
No. IX of 1908 (Indian Limitation Act), section 20—Execulion
of deeree—Limitation—Certification of previous payments.] If
& decree-holder’s application for execution is barred by limitation,



GENERAY, INDEX. XxXii$.

Page.-
he cannot save the situation by pleading a previous payment
of interest alleged fo have been made before limitation had
oxpired and asking the court to certify such pavipent them and
there, i.e., when execution was already time-barred. Baijnath
v. Panna Lal, I. L. R., 46 All., 635, Gokul Chand v. Bhilka,
12 A, L., J., 887, Chatter Singh v. Amir Singh, Y. L. R., 38
All., 204, Busuffzeman Sarker v. Senchia Lal Nahata, I. L. R.,
43 Cale., 207, Pandurang v. Jagya, 1. L. R., 45 Bom., 01,
Masilamani Mudaliar v. Sethuswami Ayyaer, 1. 1. R., 41 Mad.,
251, and Sheikh Elahi Bur v. Nawab Lall, 4 Pat., L. J., 159,
referred to.

Piari Mohan Prasad v. Raghunath Lal, I. L. R., 50 All. 25%

Crvir, Pm)cu:x_)mm Copni, orpER XXI, ruLe 16; omprr XXIT, nowe 1,
See Act No. TX of 1908, schedunle I, artiele 182 ... 621

Owin Procuvunie Copr, orprr XXI, RUOLES 58, 60 anD 63—Egzecution
of decree—Attachimeni—Objection by judgement-debtor that pro-
perty is trust property and he is in possession as mutawalli—
Objection upheld—Remedy of decree-holder.] The objection of o
judgement-debtor to the attachment of certain property in execu-
tion of a decrce against him was that though the property
soitght to be attached was vested in him, it was vesled in him
not in his private capacity but as mufawalli of a math, and,
therefore, could not be taken in exeention by the decree-holder.

fleld that this objection was one under order XXT, rule &8,
of the Code of Civil Procedure; that the order of the court upon
it was consequently an order passed under order XXIT, rnle €0,
and that therefore the person against whom the order was passed
had no right of appeal, but his remedy was by way of suit in
accordance with rule 03,

Bhagwan Das v. Mahmud Beno, 75 Indisn Cases, 1058,
Kartile Chandra Ghose v. Ashutosh Dhar, I. T R., 89 Cale.,
208, Ramoenathan Chettiar v. Levvei Marekayar, 1. T R., 23
Mad., 195, Murigeye v. Flayat Saheb, I. I.. R., 23 Bom., 237,
Upendra Nath Kalomuri v, Kuswm Kumari Dasi, I. Tn. R, 42
Cale., 440, and Seth Chand Mal v, Durge Dei, T. T.. BR., 12 All,
313, referred to.

Somwar Gir ». Mayanand Gir, I L. R., 50 All., ... BOY
Civine Procepurs Cope, onpur XXI, munk 72, See Act No, VI of
1918, sections 179 and 215 e - .. 173
Crvi, ProcepurE Copr, ORDER X XT, rUune 95, See Act No. IX of
1908, schedule T, article 182 . . 670

Crvrn Procwnurr Cobt, orDER XXT, wuni 96-—Purchase of undivided
share at « sale in emecution—Delivery of formal possession—
" Suit for actual possession—Limitation—Act No. IX of 18908 (Indian
{dmitation Act), schedule I, article 142.] In the case of auction
purchase of an nndivided ehare in joint property the only posses-
gion which can be delivered is joint possession, and that can be
done only as provided by order XXT, rule 96, of the Code of Civil
Procedure. Where this has been done, and  the judgement-
debtor still continues in acinal possession along with the other
co-owners, limitation in respect of a suit to obfain actual possession
by means of physical partition of the share purchased begins to run
against the purchaser from the date of delivery of formal posses-
aion. Rdjendra Kishore Singh v. Bhegwan Singh, I. T R, 39
All., 460, and Jang Bahedwr Singh.v. Hemwont Singh, 1. L. R,
43 A))., 520, followed. . . :

. Sita Ram Dube z. Ram Sundar Prgsad. I. Ti. R., 50 All; 818
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Crvig Pracrpors Copr, onper NXIT, nune 4, sun-woLy (3)—dAbate-
ment of Appeal—Ilms jor abatement as regards one. rln'f(zrzflﬂ'n'lt
affects the others—Act (Loval) No. 11D of 1901 (United Pr::)_v_nu'o.s-
Land Revenue Act), sections 111(¢) and 233 (k}—Partitioin—
Ouster of jurisdiction of eivil eonrt.] A suit for a declaration of
title was filed against two separate sets of defendants and wus
dismissed, and an appeal agsinst this decision was also dis-
missed. The plaintiifs appealed to the High Court, #nd pending
this appeal one of the defendanls of the second sct died and no
steps were taken within time to bring his heivs on to the vecord.
Held by Sonstvan, Muxkrst, and AsuworTH, JJ., {on o special
reference as to how far the appeal had abated) (hat the appenl
abated as to the second set of defendants, but not as to the
first set. nhose Interests were separate and distinet frone those
of the seccond.
Held, also by Muxerir and Asawowrn, JJ., that the suis,
having been fied after the commencement of partition proceed-
ings in a court of revenue, wus not maintainable. .

Faqira v. Hardewa, I. L. R., 50 AllL ... B59

Civi. Procupurt: Cobpe, omrprr XXIII, nuLe 1--Order permitting

' withdrawal of appeal—dApplication for amendment of decree.)
When an appellate court daes not judiciaily deal with the
matier of a sull bot merely permits an appeal to be withdrawn,
so that the decroe of the court below is left infuet, it canncg
be said that it has eonfirmed the decision appealed from. 1t is
not, therefore, possible for such court to enteriain an applivalion
for amendment of the déeree. Abdul Majid v. Jawahir FLal,
I. L. R., 36 All., 850, Nand FLal Saran v. Dharvam Kirti Saren,
I T R.. 48 AW., 377, and Pitam Lual v, Balwant Singh, 23
A. L. J., 518, followed.

Deolil ». Jwala Prasad, I L. ., 530 Al ... 608

Crvin Procepure Copw, orper XXIIT, roin l—Withdrawal of suit,
with liberty to bring fresh sulf—""I'ormal defect’'~—Revision.)
Where a court allowed a plaintifl to withdraw his suit with liberty
to bring a fresh one upon fthe grownd that he had not given
formal proof of a document which was essential to his success, it
was held that the court was within its jurisdiction, and that the
High Court should not interfeve.. Jhunku Lal v. Bisheshar Das,
I. L. R., 40 All,, 619, followed. Baijneth Pande v. Babban Pande,
I. L. R, 49 AL, 459, distingnished,

Chandrike Lol 9. Sami Nath, T. L. R., 50 All. .. 8338

-Crvin Procpoure Cope, owper XXI1I, ruwis 1 anp 8—*'Lawful agree-
ment”’—Compromise effected during pendency of appeal befors
High Court—Undue influencc—lInherent powers of High Court.)
A suit by a wife againgt her hushand for recovery of her dower-
debt was  dismissed. Plaintiff appealed to the Iligh Court.
Pending the appeal, the parties entered into an agrecment in
pursuonce of which- a joint application was made to the trial
court stating that the parties had agreed that the suit should be
dismissed and asking that the application for compromise should,
after due certification, he forwarded to the High Court; so that the
appeal might be dismissed in terms of it. The application,
after verification by the plaintiff through the munsarim of the
caurt, was seunt to the High Cowrt, but before any deerce counld
be passed the plaintiff appellant died, and her heirs were bronght
upon the record. : )

Held, on objection #aken by the respondeut that the appeal
<ould not be procceded with,—(1) that rule 3, and not rule 1,
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of order XXIIT, of the Code of Civil Procedure was spplicable;
(2).tha,§ the word ‘*lawflul” in rule 8 referred to agreements
which in their very terms or mature were not “‘unlawful’ and,
therefore, might include agreements which were voidable at
the option of one of the panties on the ground of undue influence,
coercion or fraud : Nand Lal v. Bam Sarup, (19277 A. I. R.,
Lahore, 546, dissented from; Budhu Mal v. Rup Kour, [1890],
P. R., No. 81, p. 254, and dle Bakhsh Khan v. Kasim Ali Ehan,
[1_89'5] P. R, Ko. 48, p. 203, rveferred to; (8) that although it
mhlg'ht be open to the Court, under section 151 of the Code of
Civil Procedure, to refuse to record a compromise brought about by
undue influence ,yet where the person said to have been subjected
to undue influence did not repudiate the compromise in her life-
time and the determination of the question of. undue influcnca
would have involved an elaborate and lengthy inguirvy, the Court
did not consider it necessary to exercise its extraordinary powers
under section 151 of the Code. Sreemali Sabitri Thalurain v,
Savi, T. Ti. I}, 6 Pat., 108 and Qajendra Singh v. Durga Kunwar,
I. L. R., 47 All, 637, referred to.

Qadri Jahan Begma ». Fazal Ahmad, T. I R., 50 All.... 748

Crvin Procepune Cobpz, orvnen XXITT, nomr 8; scawnuns 11, PaAnA-
araPH 16 (D)—Arbitretion—Award—Decree passed without allow-
tng time for filing objections—dAppeal.] The parties to a pending
siit appeared before the conrt and stated thak they wonld accept
the statement which thiree pleaders of the court, whose mames were
mentioned, would make withont faking oath, or, if they were
pot unanimous, the statement of the majority, The pleadern
were to decide all the points in dispinte among the parties and were
also to dispose of the question of costs. On thig statement of the
parties being recorded, the court referred the case to the three
pleaders. The pleaders, after several adjournments, fiied & long
statement in writing, and thereupon the court proceeded at once
to decide the case in  acecordance with the statement, end, on
judgement boing given, s decree followed.

Held, that the proceeding was wnobt @n agrecinent or com-
promise, to which order XXIII, rule 3, of the Code of Civil Pro-
cedure would apply, but was an arbitration. Taking it as an
arbitration, the court was wrong in not allowing the parties time
for filing objections, and an appeal would lie from its decree.
Tursi Ram v, Basdeo, 24 A, 1. J., 705, Muliemmad Ashgar AU
Khan v. Muhemmad Imbaz Ali, Weekly Notes, 1898, p. 200,
and Himanchal Singh v. Jatwaer Singh, T. T. 1., 46 AlL, 710,
referred to.

Baijnath Prasad o. Narain Prasad, L. L. R., 850 All, ... 5%

Crvin Procmpunri Cong, orpir XXXIV, rure l—Mortguge—Several
mortgages held by same mortgagee over sume property—Right
to sue on the wmortgages independently of each other.] Per
IgBAL AmMaD, J.:—In view of the provisions of order XXXIV,
rule 1, of the Code of Civil T'rocedure it is open to u subsequent
mortgagee to put hizs mortgage into suit without hnpleading the
prior mortgagee. That being so, it is open te a person holding
two mortgages over the same property to put his  second
niortgage mto suit without claiming to énforce his first mortgage,
provided he expressly declares his intention of = reserving  bis
rights as o prior mortgages snd claims te sell the property in
enforcement of the second mortgage subject to his rights as a
prior mortgagee. : . :

Por Asawortd, J.:—Where o person holds two inortgages
_over 'the same property, e cantiot sue on the first mortgage alene;
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without foregoing the second mortgage. Ie can, however, sur
end sell on a second mortgage provided that he declares the
existence of a fArst morigage and has it entered in the sale
proclamation. If he does not do so, then he must be deemett
to have foregone the first mortgage.

Sundur Singh v. Bholu, 1. L R., 20 All., 322, Mate Din
Kusadhan v. Kazim Husain, I. In, R., 13 All.,, 432, and Ram
Shankar Lal v. Ganesh Prasad, L. L. R., 29 All., 385, referred fo.

Raw BSaran ». Abdul Ghaffar, I. L. R., 50 All. ... 749

Civin, Drocnpure Cobps, orDsn XXXIV, nunk G6—AMortgage---Decree—
Mortgaged property ceasing to be available for sale (lhrough mnoe
fault of the wmortgagee—Mortgagee™s right to a personal dreree.]
Where property the subject of a suit for sale on a mortgage
has ceased to be available for sale owing to no fanlt of the waort
gagee, the mortgagee is entitled to a personal decrre, the whale
right to which the mortgagee has had all along, but which right
has merely been suspended owing to the fact that his remedy
against the mortgaged properly was not yot shown to have been
exhansted or to be otherwise unavailable. Such a decree in
not within order XXXIV, rle 6, of the Code of Civil Frocedura,
nor based by analogy with order XXXIV, rule 6, on auy legal
fiction that there has been a sale.

Ram  Raghubir v. Imami Begam, 9 Indinn Cases, 0L
Sheo Din v. Bhawdnz, 9 Indian Cases, 7823 14 Oudh Cares, 632,

and Brij Behari v. Indarpel, 57 Indian Cases, 967;.25 Owlt
Cases, 145, followed. Pirblw Nerain Singh v. Amir Singh,
I. L. R., 29 All,, 369, Bihari Lal v. Bisheshar Dayal, 9 A. Ti. J.,
569, Darbari Mal v. Mulae Singh, 1. L. R., 42 All., 519, Kedar
Nath v. Chandu, I, L. R., 26 All., 25, Selish Ranjun Das v.
Mercantile Bank of Imdie, Lid. I. L. R., 45 Cale., 702, and
Badal Singh . Debi Saran Dube, I. L. R., 49 -All, B0OG,
referred to.

Bisheshar Nath ». Chandun Lal, 1. T L., 50 Al e U2

‘Civi Procepure Copr, orprr XXXIV, rune 8—Mortgage by condi
tional sale—Ezecculion of decree—Power of court to extend time for
peyment.) The proviso to rule 8 of order XXXIV of the Code
of Civil Procedure applies to the whole of the rule and not
merely to sub-rule (4). A court, therefore, has power to extend
the time for payment in a suit for redemption of a mortgage by
conditional sale, just as in the case of any other kind of mortgage.

Narsingh Prasad Singh v, Pratap Singh, L. I.. R., 50 All. 883

Livin Proczponk Copm, orpik XXXIV, nuui ld—Wortgage—~Sume
vroperty subject to o usufructuary wmortgage and a later simple
mortgage to the sume mortgngee—DEffect of sale under a decree
on the later wmortgage.]  Two villages were mortgaged vsufrne-
tuarily on the 20th of -April, 1877, for Rs. 22,000, and half of =
third village was hypothecated as eollateral scourity, ITlour dayn
later, the morigagee. leased the fivst two villages lo tie mortgagor,
and the marigrgor hypothecuted all {hree villages fo the tort-
gagee as security for the lease-moncy. The luano-tmoney wan nob
paid and in consequence the lessce was cjeeled. The mortgagec
then, having taken possession, Liought a suit on the deed of {he
4th of April, 1877 (the second, and simple, mortgage) for the nale
of the three villages, subject to his earlier mortgage of the 90th of
April; and, having obtained a decroe, brought the property tn snle
and purchased it himself, -

Held, on guit by the heirs of the mortgagor to redommn the
curlier (nsufructuary) mortgage, that what was really seld and
purchased by the defendants, mortgagees, decree-hnlders was the
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plaintilfs’ equity of redemption, and, therefore, the snit could not
be maintained. Khairajmal v. Daim, L. R., 32 1. A., 23.
I. L. R., 32 Cule., 296, Lal Balhadur Singh v. Abharan Singn,
1. .. R., 37 All.,, 163, Saerdar Singh.v. Ratan Lal, 1. 1. R., 36
All,, 516, Mata Din Kasodhan v. Kazim Husain, 1. T.. B., 13

All., 432, and Parmanand v. Daulat Ram, T. I.. R., 21 All., 549,
referred to.

Jagat Singh ». Jai Narain, I. T.. R., 50 All Lo 18

£1vin s rocenuRE Cobr, orpER XLI, RULE S-~Eaeccution of decree—
Stay order passed by appellate court-—Saele leld in ignorance of
the order-—Validity of sale.] Where a subardinate court went onr
with the execntion of a decree and sold certain property in ignor-
ance of the fact that an order for stay had been passed by the
High Court, and the property was pnrchased by a third party, it
was held that, there being no other objection, the sale must stand,
Sahw Nand Kishore v. Shadi Ram, 24 A. L. J., 519, distinguished.
The Ganges Flour Mils Ce. v. Shadi Ram, 16 A, L. J., 46,
Nonidh Singnh v. Musammat Schun Kooer, 4 N. W, P, H. C. R.,
135, Mian Jan v. Man Singh, 1. L. R., 2 All., 086, Maijha Singh
v. Jhow Lal, 6§ N. W, P. H. C. R., 354, Sm?t Lal v. Umrao-un-
nissa, I. L. R., 12 All., 96, Bessessrari Choxdhirany v. Harro
Sundar Mozumdar, 1 C. W, N., 226, Hulkum Chend Boid v,
Kamalanwend Singh, T. L. R., 83 Cala., 927, Muthw Kumaorasami
Rowther v. Kuppusami Aiyanger, L. L., R., 33 Mad., 71, Rama-
nathan Cheity v. Aruncchellmn Chetty, I. T.. R., 38 Mad., 766,
and Venkatachulapati Rao v. Kamceswaramona, 1. L. R., 41 Mad.,
151, referved to.

Per Muxursi, J.—The principle of stare decisis does not apply,
as the question raised is not of substantive law but of procedure
alone.
Parsotam Saran o. Barhma Nand, I. L. R., 50 All. é]
Crvin Proorpuri Cobr, orpDER XLI, ULk 33, See Mortgage . 218

Civin, Procupuse CopE, SCHEDULE II, See Act No. VII of 1913, sec-
tions 1532, 179 and 234 867

Crvin PROCEDURE Copr, sCEEDULE 1I, ranagRaPH 15 (1) {c).—dArbitra-
tion——flwwd-;lpplicatmn to revise decree based on award on
ground of invelidily of reference.}] T'he words '‘being otherwise
invalid” in paragraph 15 (1) (¢) of the sccond schedule to the
Code of Civil Procedure do not include the question whether there

- was or was not a valid reference to arbitration, An application
in revision will thercfore lie on the ground of the initial invalidity
of the relerence. - Kanhaiya Lal v. Jagannaih Prased, Hanuwman
Prasad, 1. L. B., 43 All., 305, Gopal Das v. Baij Nath, I. T, R,
48 All, 239 and Tej Singh v. Ghaesi Ram, I. L. R., 49 All,
812, folioned Afjudlia Prasad v. Bodar-ul-Husoin, I. L. R., 39

All., 489 end Hari Shaenkar v. Ram Piari, I. L. R, 45 All., 441,
mferrad to.

Where certain arbitrators appointed in the course of a pending
suit at one time returned the papers to the court and said that they
did not want o go on with the arbitration but afterwards agreed
to continue, and in fact pronounced an award on which a deerce
wag passed in dne course; ITeld that in such. circumstances the
award was nof open fo objection.

Mahadeo Prasad o¢. Badri Das, Ram Sarnp, 1. L. R,
50 AH 955

“CoOMMON ANCESTOR,’ *See Act (meﬂ) N o. XTI o[ 1‘) 23, sention 12 (3) ... 404
CoMPANY—-Liquidatzon——-Ofﬁ«ml liguidator-—Position of o Uguidator: as
compared with that of the company before lguideiion—Coste of
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proceedings out of conrt,] Liquidalion gives the official 'ignidators
a cause of action which the “company inay not by itsell have
possessed.,

A member of & compapy in liquidation is, therefore, fizble in
respect of unpaid calls, even though as againss the company
the realization of such calls may have become barred by
limitation. Jagunnath Prasad v. The U. P. Flour and Oil Mills
Company, Limited, 1. L. R., 38 All,, 347, followed.

Held further, that the liquidators’ clwm against an alleged
contributory in respect of a certain definite number of shares
would not be affecied by the fact that the company had previously
gued the cautributory and had obtained, on a compromise, » decree
in respect of only hall the number of shares. .

eld also, that costs of proceedings oub of court by o ligni-
dator in sifting claims  and objections ought not to be swarded
against the claimants or ohjectors.

I'n re Delra Dun Mussoorie Eleetric Tramyway Company,

Tid., (in liquidation), T. L. R., 50 AlL .
Company, See Act No. VII of 1913, scetion 171
Conmrany, See Act No. VII of 1013, section 215
Coxrromise, See Civil Procednre Code, order XXITT, rules 1 and 3 ...
CourroMisE, Sece Act (Liocal) No. XTI of 1922, seetion 4 (10)
Coxrract. Obligation resembling s See Aet No. IX of 1872, sec-
tions 732, and 73
CoxTrIzoTIoN. Suvil for , See Act No, TV of 1882, sections 74,
82, 95 and 100

CO-PARCENARY MAHAL, See Zamindar and tenan

Cosrts, See Mubammadan law

Cosrs—Taxalion of—Confested application for probate before a
District Judge—High Conrt Rules, 1808, chapter XVI, rule 2-—
Qenerel Bu'es (Civil), clhanter XXI, rules 22 agnd 26.7 Held
that the rule applicable to the taxation of costs in & contested
applieation for probate before a District Judge is rule 26 of
cnapter XX7T of the General Rules (Civil) for subordinate civil
edurts. Sueh a proceeding is not a “snit” but o ‘“miscellaneouns
jndicial case.” Sundrabaci Sahed v. The Collscior of Belguum,
I. L. R., 83 Bom., 236, and Baijnath Prasad v. Sham Sundar
Euar, I. L. R., 41 Cale., 867, veferred to.

Kanhaiya Tl o. CGends, .. T R., 50 All

Court Foes, See Act No. VIT of 1870, scction 4 .

Cotrt FERS, See Act No. VII of 1870, scotion 7, elanse (iv) (o)

Courr ruE, See Civil Procedure Code, section 101(f)

lo'wmows, Sec Hindu. law

Crivman ProcEDURR CobE, sEerioNs 99A, 998 axp 251-—Act No. XLV
of 1860 (Indian Penal Code), scetion 153d—Proscription of book by
Government—Adpplication to set aside order of Government dis-
missed by High Court—IBffect of order of Hiph Courf on trial
of author of the proseribed book under section 1584 of the Indign
Penal Code—det No. I of-1872 (Indinn Ewvidence Act), sections 11
and 13.7 Dinring a {risl for an offence under section 1534 of the
Indian Penal Code, the offence being alleged to have been com-
mitted by means of a certain book Yeritten by the accused, and
when twenty witnesses for the prosecution had heen examined,
the Local Government, by a notification under section 99A of the
Code of Criminal Procedure, prascribed the book in question. The

47¢
419
489
748
454

818

569
479
73

238
986G
610
128
488
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mccused applied to the High Court, under section 998 of the Code, &
to set aside this order, and on this applicalion a2 Bench of three
Judges found that “'the book contained matter which promoeted.
or was intended to promote feelings of enmity or hatred between
different classes of His Majesty’s subjects,”” and, therefore, dis-
missed the application. On this order being communicated to
him, the trying magistrate at once closed the case, without record-
ing any further evidence, and convicted the accused. The accused
appealed to the Sessions Judge; hut his appeal was dismissed.

Held, on an application to revise these orders, that the trying
magistrate had no alternative, in the face of the decision of the
High Court in the same matter, but to conviet the accused, and, in
these circumstances, was justifiel in disallowing all further
evidence : The High Court therelore refused to interfere.

Held, further, that the decision of the Iigh Court on ths
application under seclion 99B was relevant and admissible in
evidence under sections 11 ond 13 of the Xvidence Act.

Emperor 3. Kali Charan Sharma, I. L. R., 50 All. e 157

CramiNaL Procepurg CobDni, skCTION 107—Security for keeping the
peace—DBonds executed thereupon, without evidence being talken—
Legality—Accused expressing their willingness to execute bonds.)
Where an aceused, called upon to give security for keeping the peace,
said in terms, before any proseculion evidence was recorded, that he
was willing to give security, it was held that this was sufticient proof
that it was necesary for keeping the peace that he should execute a
bond, and it was not uecessary that any prosecution evidence
shou!d be called before taking a bond from him. Chander Shekhar
v. Emgeror, 54 Indian Cases, 411, Fmperor v. Ghariba, 1. 1. R.,
46 All., 109, Jegdat Tewari v. Emperor, 54 Indian Cases, 784,
Ram Charan v. Emperor, 24 A, L. J., 317, Emperor v. Mul Chand,
1. L. R., 87 All., 80, Prathipeti Venkatasami v. Emperor,
I. 1. R., 30 Mad., 330, Ram Chandra Haldar v. Ewperor,
I, L. R., 85 Cale., 674, and Prem Singh v. Emperor, 41 Indian
Cases, 671, referred to.

Bmperor ». Nasir Ahmad, I. L. R., §0 All, ... ..o 120

‘CRIMINAL Procepurr CODE, SECTION 107-—Security for keeping the
peace—Qraer passed on the adwmission of the eccused that he s
willing to give securily.] Where a person against whom a notice
is issued under section - 107 of the Code of Criminal Procedure
consents. to give security, there is no reason why the Magistrate
concerned should not proceed to pass orders against him without
further inquiry, provided that the Magistrate is satisfied that such
person fully understood the meaning of the notice and that he
was at liberty to show cause against it if he wished to do so,
Dmperor v. Gharibe, I. L. R., 46 All,, 109, followed. Palani-
appa Asary v. Ewmperor, I. L. R., 34 Mad., 139, and Jagdat
Tewari v. Emperor, 54 Indian Cases, 784, referred to.

Bmperor v, Kishan Narain, I. L. R., 50 All e 589

‘CRIMINAL PROCEDURE CoDE, SECTION 108-—dct No. XLV of 1860 (Indian
Penal Code), section 1534-—Proof of omne solitary act alone not
sufficient for section 108.] A person who is found amsone occasion
only circulating notices which may have the effect of promoting
enmity between classes may possibly be prosecuted under gection
153A of the Indian T’enal Code, but he cannot be proceeded againsy
under settion 108 of the Code of Criminal Procedure. .

‘Emperor v. Chiranji Lal, I. T. R., 50 All. ... v 854
. 5 AD
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Tage:
Urninsd, Procepore Cobe, seeriox 109 (a) asp (b)}—d pplication o)
the section, more particulerly sub-section (a).] Section 109 (a)
of the Code of Criminal Procedure is applicable to a person who,
being or coming within the Tocal limits of the jurisdiction of a
vertain magistrate, tales precantions te conceal his presence
with a view to committing an olfence. Tt is not limited to the
more restricted ‘case of a person whe, with a .similar object, takes
precantions to conceal the fact of his presence within the local
limits of the jarisdiction of a certain magistrate.
So held by Svravax, A, C. T., and Kexpaun and War, JJT.

The police received informalion that a nnmber of persons.
were hiding themselves on o dark nizht at abont midnight in a
mango grove cutside the abddi of a village with o view to commit
some offence. When the police wenf {o the grove they found four
persons sitting there, who, on heing challenged, {ried to run away.
They were chasvd, snd two of them were captured. They had:
house-breaking instrmwents (jemunies or sabaris) with  them.
When canght they first gave wrong names and addresses, and
then, Iater on, disclosed their real identities. They were residents
of the same sub-division.

Held by Soranman, A, C. J., that section 109 (a) was appli-
cable fo the above facts, but not 109 ().

Held by Teovs, J., that section 109 (3) was applicable, but
not 109 {(a}.

Helil by Baxersi, J., that neither section 109 (a) nor 109 (b)
was applicable. :

Held by Wesnpaon, J., that both sections 109 (2) and 109(b)} -
were applicable, :

Held by Wuir, J., that section 109 {g) was applicable, and
quite possibly section 109 (b) also, though in the cireumsfances
of the present case it was not necessary lo decide whether or not
that sub-section applied.

Ewmperor v. Bhairon, I. Ti. R., 40 All,, 240, and HEmperor v.
Himayat-ullah, I. L. R., 49 All,, 84!, overruled. Rashu Kabiraj
v. King-Emperor, 27 C. L. J., 382, Sheilth Piru v. King-Bwmperor-
41 C. L. 7., 142, Sharif Ahmad v. King-Emperor, 8 A, L. J.,
1087, Ghulam Jidani v. Emperor 17 A. L. J., 482, Laltu v. BEwm-
peror, 17T A. L. J., 891, Bambirich Ahir v. King-Emperor, 1. T..
R., 6 Pat., 177, and Satish Chandra Sarkar v. Bwmperor T. Ti. B,
39 Cal., 456, referred to.

Emperor ¢v. Phuchai, I. L. R., 50 All . 909

Crmgval Procepone Cobr, suorions 110 awp 256—Securily for good
“behaviour—Accused nob given an opportunity of cross-epaimnining
prosecution witnesses—Lilegality.] A magistrate conducting pro-
ceedings under section 110 of the Code of Criminal Procedare
iz bound to give the accused a reasonable opportunify of cross-
examining the prosecution witaesses. If he refuses to do so, this
is a good gronnd for setting aside the proccedings. Clinlamon
Singh v.. Emperor, I, L. R., 35 Cale,, 213, and Canga Singl v.
King-Ewmperor, 10 A, L1, J., 883, referred to.

Emperor v. Tivlok, I. T I,, B0 All 71

CriviiNAL PROOEDURE #CODR, szeTions 118, 121 axp §14—Seenrity for
keeping the peace—Bond executed with suretios—Circumstances
in which the surety’s bond can be declared forfeited—det No.
XLV of 1860 (Indian Penal Code), section 172—Abseonding {no
avoid o warrant of arrest.]- Absconding “to avoid arrest under a
warrsnt is noh an offénce within the meaning of seetion 174 of:
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the Indian Penal Code, nor is it onc of the offences specified ..
section 121 of the Code of Criminal Procedure, for the commission
~of which alone can a surety's bond be forfeited. Udham Singh v.
King-Emperor, Vol. 48 P. R. (Cr. J.}, No. 15, dissented [from..
Queen v. Womesh Chunder Ghose, 5 W. R., (Cr. R., 71,
Majhi Mamud v. Emperor, 2 C. L. J., 625, Queen v, Zahnor Ali,
4+ N-W. P, H. C. R., 97, and Queen v. dmir Jan, T N.-W. P.,
H. ¢. R., 302, follawed.

Enmperor ». Sheo Jangal Prasad, T. L. 13., 50 All ... 666

Criminan Procepure Copg, sucTions 137 anD 139A—Public nuisance—
Sistinction between public right and private nght——«Ponu file elaive
to the exereise of a privete right—~Lrocedure.] Wheare in the course
of procecdings initiated under chapter X of tha Code of Criminal
Procedure it becomes apparent that there is a bond fide question of
the privaie rights of the parties invelved,.the proper course for
the court to adopt is to stay the proceedings until such time
as rights of the parties concerned bave been decided by a com-
petent civil court. Emperor v. Bharosa Pathal, I. I, R., 34 All.,
845, In re Mnharana Shri Jaswantsangji Fatesangji, I. L. R.,
22 Bom., 988, Jagarnath Sahu v. Parmeshwar Narain, 1, 1, R., 36
All., 209, Abdul Wahid Khan v. Abdullah Khan, T. L. R,, 45 All,,
657, Bhagwan Das v, Ewperor, 73 Indian Cases, 528, and Manipur
v. Bidhu Bhushan Sarkar, 1. 1., R., 12 Cale., 158, referred to.

 Munna Tiwari o, Chandrabali, I. L. R., 50 AllL ... 871

CriMiNan Procroore Coovs, seerioNs 144 anp 501A—HEmergency order
—Wrongful use of section to nrocure the delivery of property by the
defendant to the plaineiff in a ecinil suit.] Section 144 of the Code of
Criminal Procedure cannot legally he used simply to procure the
transfer of property and decuments from the person in possession
to the claimant, because, in the opinion of the courf, {he claimant
is entitled to their possession; and when, as o matier of fact, it

has been so unsed, soction 561A of the Code enables the courty if it
go thinks fit, to direct that the property and docnments in question
be 1etmanerlcd Bhaganathi Servai v. Vealayee, 33 Indian Cases,
830, and Chandra Nath Mukerji v. E’J}’LPLTOT 47 Indian Cases,
803, referred to.
Hafiz-ud-din ». Twaborde, T. L., 1., 50 All. ... .o 414

Crivival Proierpune Copis, skerion 161--det No. T of 187" (Tndum
IEvidence Aet), sections 145 and 155—Libmitations  on use of
statement made under section 164.] A previous statement of a
witness recorded under section 164 of the Code of Criminal Pro-
cedure can be used as pmvided for by sections 145 and 155 of the
Indian Fvidence Act, 1872 but it cannot he used as substantive
evidence of the facts deposed tfo. therein.

'~ Bomanji Cowasjee v. The Chief Judge and the Judges of the
Chief Court of Lower Burma, Ti.. R.;, 3¢ I. A, 55, and HEwmperar
v. Cherath Choyt Kutti, Y. I.. R., 26 Mad., 191, referred to.
Puttu v. King-Emperor, 17 Oudh Cases, 363, followed.

Emperor ». Bishan Datt, 7. To. R., 50 All. . 249
Crivman Procepune Copr, sterron 2339 (d), See Act No. III of 1067
sections 3 and 1 . 412
Criviwar, Progrpunre CoODE, SRCLION ’bO, HQee Act No. VI of 1‘)’!
sactions 20 and 22 . . .. 718

CrmMiNan Procuporr CODE, SECTION ,U7-—10qu-tml by o 91m;—Rpfer-
ence to the High Cowrt—What the order of reference shouwld
rontain.]  In waking a reference under gection 807 of tlie Code of
Criminai Procedure, the Judge, should, in effect, show the reasens
for convicting the accused in as clear a manuer as he would bave
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done if the case had net been a jury case and he had had to
write a convicting judgerncnt.

Emperor v. Sheo Din, I. In R., 50 All ... Bbd0

CrMINAL  Procepune  Cobr,  sreTioN  807—Jury—Power  of High
_ Court to revise the verdict of a jury on the merits.] Where &
jury has given its verdict on the fncts of the ense, it is open tc
the High Court to revise that verdict on a reference by the trial
Judge made under section 307 of the Code of Criminal j’rfn-edure
where it is not alleged that there lias been any misdirection
by the Judge or any misunderstapding by the jury of the law as
laid down by the JTodge. IWafadar Khan v. Qnueen-Empress,
1. T, R.. 91 (ale., 955, Emperor v. Lyall, ¥ L. 1., 26 Cale.. 128,
Reg v. Ehanderav Bajirav, 1. Ti. R., 1 Bom., 10, Imperor v.
Chellan, I. T.. R., 29 Mad., 91, Bmperor v. Bhuilotan Singh,
6 Pat., .. J., 264, and Bmperor v. Panna Lal, 1. L. R., 46
All., 265, referred to..

Emperor ». Shera, I. T.. R., 50 Al . 625

CarNan, Procepure Conp, sucrron 842-—Hxtent of protection given
to an accused in the maiter of statemenis made by him «wlen
being examined in court.] An accused person being examined
by the court under section 842 of the Code of Criminal Pro-
cedure was asked why the eharge had been bronght against him,
and he replied that it was through enmity on the part of the com-
plaipant. He was then asked if he had anything forther to say,
and he proceeded to give reasons for the alleged enmily, in the
course of which he falsely made defamatory statements against the
complainant.

Held, that the accused was exempt from prosecution in con-
nection with the statement so made by reason of section 312(2) of
the Code. Champe Devi v. Pirbhu Lel, 24 A, T.. J., 329, Bai
Shanta v. Umrao Amir Malile, I. I.. R., 50 Bom., 162, In re
Venkata Reddy, I. L. R., 36 Mad., 216, and Satish Chandra
Chakravartt v. Ram Dayal, I. L. R., 48 Cale., 388, referred to.

Emperor v, Murli Pathak, I. L. R., 50 All B €]

Ormivar  Procepure Copr, SEcTION 422—Jail  appeal—Right of
accused, where notice has been given, to appear in person at the
hearing of his appeai.] Where a convict has appealed from jail,
and notice of the hearing of the appeal has heen sent in the terms
of gection 422 of the Code of Criminal Procedure, the appellant has
& right, if he so desires, and if" he is not represented by any legal
practitioner, to- appear in person at the hearing of his appeal.
Queen-Empress v. Polpi, 1. L. R., 13 All., 171. and Rem Prasad
v. BEmyperor, 103 Indian Cases, 407, dissented from.

Emperor ». Lal Bahadur, I. T. R., 50 All, ... .o B48

“OrmqINAL  Procepure. CoDE; SECTION 430(4)—Charne of murder—
Conviction of culpable homicide~Revision—Jurisdiction on repi-
sion-—~Privy — Council practice—Conviction by  conrt  without
jurisdiction.] The appellant was tried by a Sessious Judge on a
charge of murder under section 302 of the Indian Penal Code.
He was convicted under section 804 of culpable hnmicide not
amonnting to murder, there being power by section 238 (2) of the
Code. of Criminal Procedure so to convict him wpon the charge
under section 302; he was sentenced to five years’ rigorous im-
frisonment. No acquitta) of the charge under section 802 was .



GENERAL INDEX.

recorded. The Tocal Government did not appeal, but applied for
revision on the grounds that the appellant should have been con-
victed of murder, and that the sentence was inadeguate. The

High Court thereupon convicted the appellant of murder and
sentenced him to death.

fTeld that the finding at the trial was to be regarded as an
acquittal on the charge of murder, and that consequently section
439 (4) of the Code of Criminal Procedure precluded the High Court
from having jurisdiction upon revision to convict on that charge;
that though wpon an appeal by the I.ocal Government the High
Court would have had before it the same materials, yef, the
order having been made without jurisdiction, an injustice had
been done to the appellant, bringing the case within the res-
tricted jurisdiction exercised by the Judicial Committee in criminal
matters; that the case should not be remitted to the High
Court to consider whether the sentence on the conviction under
section 304 should be enhanced, but that the order of that Court
should be set aside and the order of the Sessions” Judge restored.

In re Bali Reddi, 1. T.. 3., 37 Mad., 119, commented on;
EBwmperor v. Sheo Darshan Singh, I. I. R., 44 AllL, 332, and
Ewmperor v. Shivputraya, I. L. R., 48 Bom., 510, approved.

Kishan Singh ». King-Emperor, 1. T.. R., 50 All.

ies

Crnavar Procepurr Cobpr, swcrtom  53T—Irrequiurity—Riot—Cross
cases—Use of evidence given in one case as evidence in the other
—Inferences from consent of counsel to irreguler procedure.}
There w.re two cases of riot being tried by the same Magistrate,
which, though technically distinct, were both parts of the same con-
troversy. The Magistrate, having tried one of the cases, when he
came to the second, treated some of the evidence in the first case,
by agreement of counsel in either case, as evidence in the gecond
case-—ns though it had been solemnly repeated all over again by
the wilnesses or had been read over to them and acknowledged to

be correct, although it was not formally transferred to the record

of the second case.

Held  that, inasmuch as the accused could not poiut to any
way in which they might have beer. prejudiced, the procedure.
though irregular, did not vitiate the trial. Queen-Impress v.
Chandra Bhuiya, I. .. R., 20 Cale., 537, followed.

‘While no serious defect in the mode of conducting @ criminal
trial can be justified or cured by the consent of the advocate of the
‘aceused, the fact that a certain course of procedurs wus in Fact
consented to by counsel for an accused person is an important
elernent in considering the equally important question whether
there has been any prejudice. Abdul Rahmar v. King-Ewmperor,
L. R, 54 L. A,, 96, followed.

Emperor ». Sukhai Ahir, I. L. R., 50 All.
CORIMINAL TRESPASS, See Act No. XLV of 1860, section 447
Cnmimn TrIBE, Sce Act No. VI of 1924, sections 20 and 22
CusroMm, See Dhardhura
Custou, See Hindu law
CustoM, See Math .

CuosTtor, See FPre-emption

xliig
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Damacrs, See Act No. XIIT of 1855, seation 1
Daviages. Measure of———, See Act No, IX of 1872, scefion 78
Dasxamt cosEANs, See Math

“Drrrs’, See Civil Procedwre Code, section 60 .
Drorer.  Amendment of , See Civil Procedure Code, order NXI11I,
rule 1

DHARDIURA—Question re appiicability of custom—Complele alteration
in conrse of tiver—No ceidence of similar change on previous
ocvasions.] Notwithstanding ihe admission of the existence. as
between {wo villages situated ou opposite banks  of a river,
of the custom of dhardiviry, it was held thal soch engtom was nog
applicable to the case of the river suddenly and f:om]‘;lc;(uly alter-
ing its cowrse and cuiting oft a large and recognizable aren {rom
one village, in face of the fact that no evidence wus given thad
such & complete change of course had gver happencd before for a
gpace of fwenty-two years. Guleb [Rai  ~v.  rwar  Siwrh,
I1. L. R., 49 AlL,, 195, referred to.

Kunj Bihari Lal ». Kunwar Jai Mal Singh, T. T.. K.,
50 AllL .

Disarerion oF Courr, See Divorce

Divoron—Husband's petition—Wife charged with committing adultery

—Misconduct of petitioner—Digerelionary bar— Principles goceri-

ing exercise of diseretion vested in malrimonial courts.] In the

trial of modrimonial cases, the court must have regard not only to

the rights and liabilities of the matrimonial person wronged and

of the wrong-docr, respectively inter se, bul alse to the interests

of society and public morality, and the conrt shonld, therelore, in

the exercise of every discrevion which 1s vested in it, endeavonr

to promote virtne and mcrality and to discourage viee and im-
morality while exercising its diseretion.

‘Where Pavliament has not thought it {fo define or specify

ANy cases, of classes of cases, for its application the conrt ouglt

0ot to Hmit or restrict that discretion by laying down rules within

which alene the discretion is to be exercised. Maorgarn v, Rorgau,

1 P and M., GLi, Constantinidi v. Constontinidi, [19087 P., 244,

Wyke v. Wuke, [1004] P., 149, Pretty v. Pretty, [10117 P., 83,

Schofield v. Schofield, [19187 P., 207, Ticlkner v, Tickner, 119247

1., 118, Coustentinidi v. Constantinidi, [1905] . 970, and

Wicking v. Wicking, [1018] T., 265, referred to,
Sherring . 8herring, T. L. R., 50 AlL

Dower, Sce Mubarmmadan law

Dowr, See Muhammadan law -

BarnesT MONEY, See Act Na. TX of 1872, sections 78, 77, 87 and 8§ ...

EQUrry oF REDEMPTION, See Mortgage .

EsropreL—FPamily  arrangement—"‘Bond  fide dispute.”'] The  only
requisite mecessary to make valid a family arrangement i= {hat
it should be a transaction betwecn members of {he same family
which is for the benofit of the family generally as, for examplt;,
one which tends to the preservation of the family property, to the
peace or security of the family and ihe avoiding of family dispates
aud litigation, or to the securing of the honowr of the family.

The expression “'bond fide dispute’’ meuns nothing more than
that each party must intend fo press his claim to the property by
litigation or otherwise. Tt has nothing to do with whether ihe
claim is good or bad in®faw. )

Sidh Gopal z. Bihari Tal, T, T, R., 50 Al

Vage.
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" Esrorrun, See xt No. 1X of 1872, section 1l
EsToryrnn, See Hindn law
Kvmenae, See Act No. I of 1872, section 32(3)
Wvipexen, See Act Na. 1 of 1872, scciion 99
EBivipnncs, See Criminal Procedure Code, section 164
BvipmNen, See Criminal Procedure Code, section 537 ..
HExrgurion or Drokrce, See Act No. IN of 1908, schednle I, article lb"
Exgourion or prenms, See Act No. IX of 1908, schedule I, article 182
L XECUTION OF DECRER,
XXI, rnle 92 ,
EXECUTION OF BICORER, Soe (‘wd leuhup C’ode, section 60

BxrcUTION OF Drorur, See Civil Procednre Code, section 68
III, paragraph 1

See Civil Procedure Code, section 47; order

schedule

Bxncorion or vrerpr, See Civil Trocedure C‘ode, sections 151 ol 152
Exncurion oF prerer, See Civil Procedure Code, order XXT, rule 2 ...
Hxnovurionw or prorks, See Civil Procednre Code, order XXI., rule 2 (3)

HxrouTion oF pronir, See Civil Procedure Code, order XXT, rales 58,
60 and 63 e

ExrovrioNn oF puckig, Sce (ivil ]?1‘(3(:&!111‘3 Cede, order XXI, rule 96

ExecurioN or prcreir, See Civil Procednre Code, order XXXIV, rale 8
Exnoorion ol prepey, See Civil Procedure

Code, arder XLI, rule 5
Faminy arnanceMiyr, See Hstoppel
“1Nan”’, See Pre-cmption . . .
E’OPLIG\I JUNGEMENT, See Civil Pmcodnu, (‘@dg, sections 13 dn(l 11
Poroep -BiLn, See Principal and agent

FORMAL POSSESSION, See Civil Procedure Clode, ozdez \XI rule 96 .
FRAUDULENT TRANSFER, Sce Act No. TV of 1882, seetion 53
GavsriNg, See Act No. ITT of 1867, sections 3 and 4
Guverat Ronns (Crvin), cuaprer XX, roLns 22 awbd 26, See Costa ...
G, Sule of adulterated
4, 12 and 15 .
‘Guarpiax ad litem, See '\luhamnmdan law
GUARDIAN AND AINok, See Act No. VITI of 1890, scetion 3
GuARDIAN AxD MiNon, See Hindu law
GUARDIAN AND MINOL, See Act No, VIIL of 1&‘)0, seclion 29
{GUARDIAN ARD WARD, &ee Act No. VIIT of 1890, sections 33 and 45 ...

Higa Coorr. Inherent powers of——, See Civil Procedure Code, soe-
tions 115 and 181; order XXXTI, rule 15 . .
Hica Couwr. Inherent powers of——, See Civil I’raccﬂuru Cor}e,

order XXIIT, rules 1 and 8 .

Hica Courr. Towers of , Ses Civil Proc etlme Code, :u,mon 66
schedule III, paragraph 1

Hienm Court, Powers of , See Criminal Procedure Code, section <307

Hiam Counr. Reference to——in a jury case, See Criminal Trocedure
Code, section 307 i

Hiax Court RoLzs, 1898, cuserir X VI, rULE 2, See Cosis .

Hmov raw—dAdoption—Suit to set aside an  adoption—Es Loppel
—Limitotion—dAct  No. IX. of 1908 (Indien Limitation Art)

, See Act (Liocal) No. VI of 191 3, sections
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schedule I, articles 91 and 118—Khendani rightedar'’, inlerpret.
tion of .] Held, on » construction of a clause in a will forbid-
ding the adoption by the widow of the testator of a khandani
rishtedar of her father's family, that the son of & daughter of a
brother of the widow was not such a Lhandani rishtedar and his
adoption was, therefore, not opposed to the conditions !md down
in her husband's will. Radhay Parshad v. Nannu, 5 Ind.u_m C;wt_zs,
869, and Khuman Singh v. Hardei, 1. Ti. R., 11 All. 41, distin-
guished. . . o
" In a suit to have an adoption set aside it is not necessary
to sue also to set aside the deed by which the adoption is
declared. The deed itself does not confer any status upon the
person adopted : it only recites a fact and is evidence of the fact
baving taken place. .

Where an adoplion had taken place with greal publieity and
with due performanpce of all the necessary ceremonies, and a
formal deed of adoplion had heen executed and registerad and
the adopted son had been received into the family of his adoptive
father, and wheve, further, the adoption was not challenged
for several years, it was leld that an estoppel was created whereby
the adoptive mother was prachided from afterwards disputing the
adoption.

Dharam Kuwwmwar v. Balwant Singh, I. T R., 80 All,, 549;
1. L. R, 8 All., 398, Sarat Chunder Day v. Gopal Chunder
Laha, 1. L. R., 20 Cale., 296, and Bhoomenthal v. Ford, [1807]
A C., 188, referred to. Dhanraj Joharmel v, Somi Bai, T. T IR,
52 (ale., 482, and Gopee Yall v. Musammat Sree Chandraolee,
Y. R., 1. A,, Sup. Vol,, 131, distinguished. :

Dharam Prakash ». Kalawati Devi, I. T.. R., 50 All.

Hivpu vaw-—Deed of settlement—Construction of dead—Gift to wife—

Defeasance—Condition subsequent—Invalid econdition— Act No.
IV of 1882 (Transfer of Property dct), seciions 28, 30,1 A deed
of settlement execnted in 1875 by a Hindn recited ithat his only
gurviving son B being of bad character and his declared enerny,
he was compelled to exclude him from inheritance, and that there
being nobndy to represent the settior except his surviving wife
{(the Runi), he had, therefore, wmade 2 gift to her of all his proper-
ties, together with all rights and interests, and he appointed her
his suvccessor and represeniative subject (o conditions which ol
towed. By condition 1, the zamindari and wmalgnzari in five
villages were to be “‘owned by the Rani just as I owned’ them.

By condition 2, he made a gift of the jegir property in seven

villages to the Rani, reserving to himself the income during his
life. By condition 6, if during the succeeding 16 vears a lawfal
son were horn to B, he should take the property on attaining
majority, ‘but if at the end of that period no son had been bomn,
the Rani could give or bequeath the property to her daunghter, or

her danghter’s son, and failing them could wmake an adoption..

The settlor died in 1879. The appellant, a aon of B, born in 1804,
after attaiming his majority, suved for possession. Conceding that
the gift to him wag veid in Hindu law, since he was not born
at the date of the deed, he contended that on the true constricting
of tha deed the Rani's interest terminated on his attaining his
majority, and that he was entitle? as hefr to the setilar.

Held that on the true construckion of the deed the Rant

and her successors took an estate which was not limited but ab-
solnte in point of duration, and that, according tn the principle
embadied in the Transfer of Property Act, 1889, sections 28, 80,
the condition snbsequent being invalid, her estate was not affec(ed
by it; and accordingly that the suit failed. Doe v. Hyre, 5 C. B.,
718, distinguished.

Narsingh Rao e, Mahalakshmi Bai, T. T.. R., 50 AH.

Pagace.
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By naw—Co-widows—>Separativn—Alienation by one widow fo
ley il necessity—Other widow’s participation in alienation not
necessary.] Two eo-widows, having entered info possession of the
property of their deceased hushband, divided the same hetwoen
them, and one of them alienated, for legal necessity, a considsrable
part of her share. Held, on suit by the next reversioner, after
their desth, that the widow was competent to alienate for legal
necessity even withont the consent of her co-parcener, Thakura-
mani Singli v. Dai Rani Koeri, 1. Ii, R., 83 Cale., 1079, followed.
Vallnru v. Sesapn, 49 M. T, J., 479, dissented from.

" Jai Narain Singh o. Mumns Lal, 1. L. R., 50 AlL ... 489

Hmou vaw-—Hindu widow—Alenation—Legal necessity— What evid-
ence may be sufficient to support an alienation challenged after
e considerable lapse of time.] Recitals in a deed of sale with
regard o the existenca of legal necessity for an alienation by
» Hinde widow are not in themaselves cvidenee of snch necessity
without substantiation by evilence afiunde. But, though the
onus lies upoun the legal represeniatives of the transferce to prove
the necessity for the sale, when it is challenged after o considerable
lapse of time, full and detailed evidence cannot be expected, and in
ruch eireiwinstances presumptions sre permaissible to A in the
details which have heen obliteratod by time.

TFurthermore, it is not absclutely necossary for a transferee to
establish the actual existeuce of family neeecssities, or to show
that the mwoney advanced by him was utilized for such purposes.
Tt is only necessary that a representation should have been made
ta the purchaser that such necessity existed and that he should
have acted honestly and made proper inquiry to satisfy himself of
ita existence. The recital in the document is clear evidence of a
vepresentation, and if the cireumstances are such as to justify a
reasonsble belief that an inguiry would have confirmed its
truth, then, when proof of actual inguiry has become impossible,
the recital coupled with snuch cirenmstances would he sufficient
svidence %o support the deed.

Brif Lel v. Indra Kunwar, . L. B., 806 All., 187, Venkata
Reddi v. Rani Saheba of Wadhwan, I, Ti. R., 43 Mad., 541, and
Banga Chandra Dhur Diswas v. Jagat Kishore Adchariye Chow-
dhuri, . 1. R., 14 Cale., 186, referred to.

Rara Narain ¢. Wandrani Kunwar, T, L, R., 50 All .. 823

Hivvu vaw—Hinde widow—-Snii for declaration by next male rever-

sioner—Nearer female heir in ewistence—DRffect of omission to

implead the nesrer reversionary heir—Adct No. I of 1877 (Specific

Relief Act), section 42.] Plaintiff alleging himself to be the

nearest reversionary heir of her husband, hrought a suit agninst a

Hindn widow asking, firat, for a declaration of his status as pre-

sumptive reversionary heir, and, secondly, for a declaration that

a will alleged to have been executed by the husband shortly before

hig death was a forgery.

At the thne of suit there was in existence & nearer heir in
the shape of a winor daughter of the defendant, who livdd with
her, but she was not made a party to the suit,

_ Held (1) that, as regards the first relief sought, the suit was
not maintainahble;

(2) that, as regards the second relief, although it is not
rorrect to say that the existence of a nearer female heir can
always be ignored by the mext male reversionet, yet, even swithout
any express proof of refnsal, conenrrence or collusion on her part,
the court may exercise its. diseretion amnl grant the declaratory
relief {0 the male reversioner, and {hat -withow insisting wpon the-
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female heir being joined In the suit, provided that such a course
. - ' ¥
is not prejudicial to her iuterests. Rani Anand Kuwwar v. The
Court of Wards, 1. L. R. & Cale., T6{, Madari v. Malki,

T. L. R, 6 All.,, 428, Balyobind v. Ram Kumar, 1. L. li: 6
All., 431, Ishrwar Narain v. Janki, T. L. ., 15 All, ity

Hanuman Pandit v. Joti Kunwar, Weekly Notes, 1908, p. 207,
Raja Dei v. Umed Singl, 1. L. B., 34 AllL, 207, Lk hpali v,
Rambodh Singh, I. T R., 37 All,, 350, Ramyad v. Hambilhara
4 Pat. Tn J., T3, Venkatauarayan Pillai v. Subbammeal,
T. T. R., 38 Mad., 408, anl Keshe Prasad Singlh v. Sheu Pargash
Ojha, 1. L R., 41 AllL, 14, referred to.
Deoki ». Jwaln Drasad, T. I B, 50 AlL ... 678
CHINDU Lav—Findn widow---Transfer surrendering i favonr of nert
reversioner, followed by sale-deed by the latter ~Transaction
amounnting te cale by widow-—Consent of neat veversioner, effect
of——Legal neccssity—Presumplion—Burden of proof.] A TIlindn
widow executed a deed of transfer ol a portion of the propevty of
her late husband, in favour of a person who at the time was the
next presumphive reversioner, purportitig to surrender all her
interest in the properly conveyed. The next day the transferee
gold the property. and bolh deeds were registercd consecntively on
that day. The transferee ldied before the widow, and on  the
widow's desih the then reversioners syed the vendee for recovery
of the property which he had purchased.
Held that, although it was evidenced by two separate deeds,
the whole transaction was really one, and amonnted to a transfer
by the widow with the consent of the nest reversioner, and this
could nob be upset unless the plaintifls were prepared 1o lead
evidence (which they were not) (o show that there was in fact no
legal nccessity for the transfer or that the consent of the transferee
reversioner hiad been obtained by fraund. Rangesamni Counden v.
Nachiappa Gounden, I. L R., 42 Mad., 328, and Debi Prasad
Chowdhry v. Golap Bhagat, T. L. R., 0 Cale,, 721, referred o,
Muhammad Sa’id Khan . Foenwar Darshan Singh,
o I L. R., 60 AN, AN
SHmwDG paw—Soint Hinduw family—Capacity  of wolher as de facto
) guardian of her minor son in the compuisory abseviece of the father
to borrow for the purpose of discharging debts due by the futher,]|
The father in a joint Hindv fawily, consisting of himeealf and two
minor sons, was convicted in a riot case and sentenced to a long
term of imprisonment, . Whilst e was in jeil and the mather was
1eft ar de facto guardian of hier minor sons, she raised woney on a
mortgage of some property which her husband liad given her,
mainly to pay off some debts of his, and to some extent other debte
which sbe had herself incurred on promissory notes. The mort-
gage being put into conrt was held for {echnical reasons to he
invalid, but a personal decree was given against the mother.
Hell, that the judgement creditor was competent under this
decree to,proceed against the joint family property, sp far as the
previous debts of the father were concerned. " Debi Mangal Prasad
v. Mahndeo Prasad, I. T R., 31 All., 234, Dewji v, Sambl
I. L. RB., 24 Bom., 135, and Verabadra Aiyar v. Ma.rudaq(;
Nacliur. T. To. R., 34 Mad., 188, referred to. ’
Tara Kiran ». Hari Kishan Das, I. . R., 50 All, BT Y
Embg taw-—iitakshara—Joint  family  including  minors—Kortu—
New business started by borrowing money on the security of
family Jroperty-——-* :;ff)t,efit to the estate’-—Admitting minor
to benefit of pertnership—Act No. IX of 1872 (Indian Coniraet
Act), section 247.7 It is not competent to' the manager of &

~1
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joint IXindu family comprising minor members to raise money
on the security of the family property in order to start a new
business, even if such business may reasonably be supposed
Jikely to be a profitable  one. The “benefit to the estate’ con-
templated by their Tiordships of the Privy Conncil in Hunoo-
man Persaud Pandey v. Babooee Munraj Koonwaree, 6 Moo,
I. A., 393, must be a benefit of a ‘“defensive nature’, cal-
culated to protect the estate from possible danger or destruc-
tion, .

-~ Sanyasi Charan Mandal v. Krishne Dhaen Banerji, 1. Li. R,
49 Cal., 560, Palaniappe Chetly v. Sreemath Devasiliamony
Pandaera Sannadhi, I. L. R., 40 Mad., 709, Shaenkar Suhai ~,
" Bechu Rawm, 1. L. R., 47 All., 881, Mahabir Prasad Misr ~.
Amla Prased Rai, I. L. R, 46 All., 364, Jagmolhan Agrahri v,
Prag Alir, 1. L, R., 47 All., 452, Jado Singh v. Nathw Singh,
I. L. R., 48 All, 592, and Tedibulli Tomwmireddi v. Tadibulli
Gungireddi, I. L. R., 45 Mad., 281, vreferred to. Maclaren
Moarrison v, Verschoyle, 6 C. W. N., 429, distinguished. .
Inspector Singh ». Kharak Singh, I. L. I3, 50 All. ... 776

Hivou Law-—Joint Hindw familp—Alienation of family property by
managing member—Benefit to llhe estate—-Whether transaelion
must necessarily be of a defensive nature—Criteric for judging
propriety of transection.] Tn order to susiain an alienation of
joint family property made by the managing member of the family
the transacltion must be one whicli is for the benefit of the estate
and sach as a prodent owner would have carried out with the
knowledge available to him at the time. Transactions justifiable
on the privciple of *‘benefit to the estate’ are not limited to those
transactions which are of a “‘defensive nature'.

The transoction must be judged, nobt by its actual results but
by what wmight have been expected to be its results, at the time
it was entered into. The degree of prudence which might fairly
be required from a persor who was not the szole owner of the pro-
perty might naturally be samewhat groater than that which might
be expeeted in the case of a sole awner and might well be held to
be that which wonld be demanded in ordinary coses from a frustee.
Flunooman Persand Pandey ~v. Babcoee Munraj Koowweree, &
Moa., T.A., 393, Sehn Ram Chandra v. Bhup Singh, 1.T.R,, 39 All,,
237, Paluniappy Chetty v. Sreemath Daicasikamony Pandara San-
nadhi, T. L. R,, 40 Mad.,. 709, Evishna Chandra v. Ratan Ram
Pal, 20 C. W. N., 645, Mwneshar Balhsh Singh v. drjun Singh,
19 Oudh Cases, 100, Tula Ram v. Tulshi Rom, 1. T. R., 42 Al
559, Malabir  Prasad Misr v. Amla Prasad Rai, T. Ti, R., 46
AN, 364, Jado Singh <. Nathu Singh, 1. L. R., 48 All, 592,
fadlue Saran Prasad v, Bralimdeo Prased, 61 Indian Cases. 20,
Kalika Nand Singh v. Shiva Nandan Singh. 63 Indian Cascs,
625, and Sheotahal Simgh v. Arjun Das, 56 Tndian Cases 879,
roferred to. Shankar Sahai v. Bechw Ram, 1. L. R, 47 AN, 8831,
Bhagwarn Das Naik v. Mahadeo Prasad Pal, T. I.. R., 45 All,.
890, Inepeetor Singh v. Kharak Singh, 1. I.. R., 50 All., 776, and
Ratten Chand v, Sri Thakur Ram Kishan Murarii, 26 A, T T,
777, not followed, -

Jagat Narain v. Methura Dvas, T, Ti. R., 50 All o 069

Hivou naw--~Joint Hindw family-—Son’s Tiability for father's debts~-
Defences to suit by creditor—Immorality of futher or want of legal
necesstby-—DBurden of proof-—Antecedent debt.]  Once a mortgagee
has established that the loap. advanced by himr to the mortgagor
wag for payment of -antecedent debts, it is vo longer.inenmbent
upon him to prove that these antecedent debis Were in themselves
for necessity. In order to get rid of his linbility, the burden then
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ties on the son to establish that those antcecdent debts were
tainted with immorality or illegality., Malarej Singh v. Balwan
Séngh, I L. R., 28 All, 508, referred to. Nanomi Babuasin v.
Modhunr Mohun, I L. R., 13 Cale., 21, and Brij Narain v, Mangal
Prasad, I. L. R., 46 All., 95, followed.

Mere proof of the general immoral habits of a morlgager ab
the time the debts were advanced is insufficient to justify the court
in presuming that the debis were so tainted. The connexion
between the immorality and the debt must be proved before ths
debt can be vildated. Sri Narein v. Lale Reghubans EBai,
17 C. W. N., 124, referred to. Bubu Singh v. Bihari Lal,
1. L. R., 30 All, 156, Narendra Bahadur Singh v, Abdul Hagq,
90 Indian Cases, 9216, and Dhullipallic v. Kuppa Venkata-
Erishnayye, 36 M. L. J., 206; 58 Indizn Cases, 747, followerd.

Tulghi Ram ». Bishnath Prasad, I, .. B., 50 All L

Hmwou naw—Joint family property—=Alortgage-—Morlyage executed by
two brothers, one being the karta, of the family—Suit on wmortgage
followed by decree—Right of member of the family not made a party
io the suit te ehallenge the decree before execution without alleging
thet the original debit ~was tainted  with  immorality.] Twe
brothers, one of whom was the managing member in a joint
Hindu fanily consisting of themselves and their children, executed
a morigage of some of the family property, The mortgagee sued
on his mortgage. One of the brothers baving died before decree,
his two sons were brought upon the record in his place; bnt the
minor son of the other brother was not made a party to the sui
at all. This son, after the mortgagee had ohtained a decree, hut
before it had been executed, sued to have the decree set aside upon
the ground that the property concerned was ancestral and that
there was no legal necessity for incurring the debt to secure whicl:
the morigage had been executed. Ie did not allege that the debt
wag tainted with immorality.

Held, that the suit must fail. Swraj Bumnsi Koer v. Sheo
Persad Singh, 1. .. R., 5 Cale., 148, Armugham Chetty v.
Muthn Koundan, I. T.. R., 42 Mad., 711, Chandradeo Singh v.
Mate Prasad, I. X R., 31 AN., 176, Brij Narain v. Mangal
Prased, 1. T.. R., 46 All., 93, Sahu Ram Chandre v. Bhup Singh,
I L. B, 39 All., 437, 4}i Ahmad v. Sohan Lal, 12 A. 1. J., 613,
and Gauri Shankar v. Jang Bahadur Singh, 79 Todian Cases,
1008, referred to.

Lal Bingh v, Tagraj Singh, I. T.. R, 50 All. ... L 6T
HiNpU vaw—Joint Hindu femily—Partition— Faets neeessary to con-
stitute separation—Intention of members.] Separation is  the
result of intention among the members of a joint Iindu family.
That separation can he effected either by deed or by acts, or
both by deed and acts. If the deed be nnequivecal in its
language and the intention of the parties is olear from it, il
would not be necessary to prove acts in support of the deed.
Balkishen Das v, Ram Narain Sahw, 1. I, R., 30 Cale., 738, and

Palani Ammal v. Muthuvenkatachala Moniagar, T. T.. R., 48
Mad.. 254, referred to.
Jai Narain Rai ». Baijnath Rai, T, T.. ., 50 All. o B8
Huwpvu pLaw—Jaint Hindu family—Partition between sons—Iiffect of
pendency of partition procéedings ow morigage given by sons—
Nature of mother's estale in property given to her on parti-
tion.] Pending proceedings for the partition of jaint family
property between the sons, the father “being dead, the sons mor-
gaged a portion thereof. On the completion of the partition the
portion mortgaged fefl to the share of the mother,



GENERAL INDEX.

Held, that the doctrine of lis pcndené applied and the mort-

gage was not binding on the property in the hands of the mother.

Held also, that a mother at the time of partition has no share
as o co-parcener. She is only entitled to mainfenance, and if a

‘ghare is given to her on partition, it is given to her by way of

Hmw

THIw

provision for her maintenance, and when the necessity for ma_in-
tenance ceases, the property will revert to the estate from which
it was taken. Debi Mangal Prasad Singh v. Maehadeo Prased
Singh, L. L. R., 84 All,, 234, referred to.

Muni Lal ». Phula, I. L. R., 50 AllL
U LAw--—Mitakshare—Joint family property—Partition between
uncle and nephew on death of grandfather—UGrandmother en-
titled to a share.] In the case of partition between a son and &
grandson (being the son of a deccased son) of a Hindu female
she is entitled to a share. Sheo Narain v. Janki Prasad, 1. T.. R,
34 All., 505, and Kanhaiya Leal v. Goure, I. L. R., 47 All., 127,
referred to. ’

Babuns Kunwar v. Jagat Narsin Singh, I. L. R., 50
All . .-

oo raw—Joint Hindu family—Separation—Ascertainment  of
shares of members not conclusive evidence of separation—=Sccond
Appeal—* Question of law.”’] A mere ascertainment of shares of
a joint family is not eonclusive evidence of separation, but the
burden of proving that, notwithstanding the ascertainmeni of
shares of the various members of the family, the family continned
to be a joint family lies on the person making the asscriion.
Palani Ammal v. Muthuvenkatachale Monigger, 1, L. R., 48
Mad., 254, referred to.

* The proper effect of a proved fact ia a question of law.”
Dhanna Mal v. Moti Sagar, I. L. R., 8 Lahore, 578, followed.

Beti p. Sikhdar Singh, I. L. R., 50 All

ses

Huwpy raw—Mitakshara—Succession—Sapindas—Rxelusion of grand-

Hm

nephew by nephew.}] According to the Hindu law of succession
of the Mitakshara school, as between a nephew and a grand-
nephew (son of the nephew's brother) there is no representation,
but the nephew will take the whole of the uncle's property to the
exclusion of the grand-nephew.

Buddha Singh v. Laltu Singh, I. L. R., 87 All., 604,
Khettur Gopal, Chaiterjee v. Poorno . Chunder Chatterjee, 15
W. R., C. R., 482, Muttuvaduganatha Tepar v. Periasami,
I. L. R., 16 Mad., 11, and Marudayi v. Doraisami Karambian,
I. .. R., 80 Mad., 848, referred to.

Sher Singh ». Basdeo Singh, I. T.. R., 50 All.

DU rAwW—Jains——Special custom empowering a widow to deal at
will with the property of her late lusband—Stridhan.] Accord-
ing to the Hindu law of the Mitakshaera school, there is no dis-
tinction between stridhan and ‘‘property that s widow can deal
with at her pleasure.”

In the case of a Jain family, subject in other respects to
the Iz_uv of the Mitakshare, a custom was found by which
the widow of a separated Jain could deal with the property of her
late husband in any way she pleased. :

Held that such property was the widow’s stridhan and was
governed by the rules of descent applicable to stridhan property.
- Debi Mangal Prasad Singh v. Maehadeo Prased, I. L. R.
84 All., 235, :_S’heo Shzankm' Lal v. Debi Sahai, 1. .. R., 25 AII.:
468, Lekshmi Narain Misir v.  Musammat Sumarts Kunwar,

Ti

Payge.
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1. T. R, 46 All., 430, Sheo -Singl Ra! v. Dallo, 1. I. R., 1

All., 688, and Rawm Kali v. Gopal Dei, 1. T. ., 48 All, 645,

referred io.
Hukum Chand o. Sital Prasad, I. T.. R., 50 AlL

HINpy Law, See Act No, TV of 1882, section 53
Hnou. wmmow, Sie Hinda law :
Hivpo winow, Sce Hindo taw

Hixpry winow, See Hindu law
“HoLpER 1IN DUE COURSE,”" See Act No. XXVI 0( 1881, sections O and

59

Ipor. Suit on
schedule I, altlcle 62

Toeraantry, See Criminal Procedure lep

2 Ad No. I\ of }‘708, gection 10

sections 110 :mt] 2;)(;
IMP}»:WVE&E.\T Trost, See Act No. T of 1801, section 23 (1) (i)
INCOME-TAY, See Aet No. XI of 1922, sections 2 (1) (a), 3 and 4
IncoME-TAx, See Act No. X1 of 1942, section + ...

TRooME-TAX, See Ack No. XTI «of 1922, sections 22 and 23
INCUMBRANCE, Sce Act No. IV ‘of 1882, sections T4, 82, 95 and 100
InsonLveyoy, Sce Aet No. V of 1920, sections 41, 44 and d4
InrEaULaRryY, See Criminal Proceduwre Code, section 537

Jamvg, See Hindn law -
Jorve Hixpu Fasiny, See Act No: I\ of 167 section 251

Vage:

232
137
489
678
823

309

265
71
470

405

08

DLy
Hi9a
o6
407
2432

082

Jomwr Hixpu Faaury, See Aet No. TV of 1883, swtiou 53 187
Jomr Hurpu raminy, See Act No. VIIT of 1890, section & T0%
Jomr Hivoo FaMiry, See Act No. TX of 1908, schedule I, articles ]’(J
and 126 . . 163
Jorse Hmpu Taviny, Sm C'nxl Plucednu_, Cock, scctmn 60 519
TJorvr Hixpu Faminy, See Hinda law +
Jomr Hinpvu rFaminy, See Hindu law oy
Jomwr Hinpvr ranivy, See Hindu law . 180
Jomnr Hixpo raMminy, See Hindu law 447
Jomnt Hivpu rasry, See Hindu law ... | 524
Jomr Hixpu raminy, See Hindu law 546
Jowr Hispu ramiwy, See Hindn law 613
TommT 1r1AL, See Act No, IIT of 1867, sections 3 and 4 412
Jurisprorion, See Act No. IX of 1887, schedule II, article 42 428
JLmlngargrr(;;t(;(;:,ﬂgintimlituig{;ue Loiu%ts), See Ach (Low d,]) No. IT oi .
JURISDICTION, See Act (Local) No, VI of LQL, scetions 4, 12 and Jo ... B53
Jun{gzz('rro* See. Act (Loca.l) No. IIT of 1’)“6, sections 44, 230 and
78 T
JurispDICTION, See Cummal Proccdure Code, sectmn ‘1:)9 {4) 7;‘;
Jury, See Criminal Procedure Code, section 307 510
Z{J\:yﬁn}’}},l&s;izﬁc::mn;al Procedure Code, section 307 {323
164(2), and 165 and. u)ﬁge Act (Lom) I\f: I1 of 1901, sactions o1
LAMBARDAR AND CO-SEARER, Sce Act (Loca]) No. II of IGOI, section T(Jn ;u
“Laxp,” See Act (Liocal)eNo. XTI of 1922, sections 4(8) and 16 LB
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“Lawron  Acremmunt’’, See Civil Procedure Code, order XXIII

rules 1 and 3
Lecar xromssity, See Hindu law ...

Leearn wecessity, See Hindu law
Liggar PRACTITIONER, See Civil Drocedure Code, sections 11, 06 and 100

order XT.1, rule 35 .
Lirearn rerneseNTaTIvVE, See Civil Pracedure Coﬂc seckion 2 (1 1),
order NXIT rule 5 . .

Lerrers PaTonr, secrron 1(]——¢1men(lmm1i Of—Pll]F‘S fmmed/ in conse-
guence of amendment—aAppeal—Limitation—Eztension of time.]
A rule of limitation is a rule of procedure and, unless some-
thing speeial ju it justifies a contrary inference. governs all pro-
ceedings from the woment of its enactinent, even thou ¢h the canse
of action may have accrued hefore the rule came info existence.
Sons Bam v. Kanhaiya Lal, T. T.. R., 85 All., 227, referred to.

Baij Nath v, Dulari Hajjam, T. I R., 50 Al
Lerrers Parent, suorion 12, See Act No. VIIT of 1890, section A
Liacexcrn (motor), Sece Act No. VIIT of 1914, sections G, 8, 9 and 18
LinvitaTion, See Act No. IV of 1882, sections 74, 82, 95 and 100
LivrTaTion, See Act No. IX of 1908, section 10 : schednle I, article 62
Tinrration, See Act No. IX of 1908, schedule I, articles 62 and 97
arraTiox, See Aet No. TX of 1908, schedule T, article 85 .
LIM[TAﬁON, See Act No, TX of 14903, schedule T, articles 91 and 120 ...
LaMiTaTioN, See Act No. INXN of 1808, sclhicdule I, article 116
LivrraTion, Sea Act No. IX of 1908, schedule I, articles 120 and 126
Liamrrarron, See Act No. IX of 1908, schedule I, articles 142 and 144

TovrraTion, Sece Act No, TX of 1908, schedule I, article 182
LoviraTion, See Act No. IX of 1908, schedule I, article 162

Livrration, See Civil Procedure Code, section 47; order XXT, rule 92
Lirnvrrarion, See (ivil Procedure Code, scciion 144; order - XLV,
rule 15
Tirrarion, See Civil Procedure Code, ordexr XXI, rule 2 (3) .
Tiwvrrarrox, See Civit Procedure Code, order XXI, rule 96

Tiamiration, Ses Hindu law
Loriration, See Letters FPatent, &.uuhon 10
" Lipgrarion, See Morigage .
Liguinarioy, See Act No. VII of 1013, zection 171
Litquinartan, See Act Wo. VIT of 1913, scction 215
LiquipaTion, See Cumpanv -
.IAQUIL).\TL'H:, Ste Act No. VIT of 191 3, sectionz‘ﬁ 179 amd 215
.15 PRNDENY, See -\r't; No. IV of 1882, seclion 52
Loxace, See Civil Provedure Code, sections 115 and 15671 ; ovder XNNIT,
nunLr 13 . .
Mantciovs enaspovrion,  See Suib for malicious prosecution
Manpracn, See WMuhomunadan law e

Mara—Dushami  Goshains—=Suecession—Custom  of the order—dlicn-
ations ade sz n mahant—No preswmption of property Z)rmq frust
property. ] According io the customn of the order of ascelics known

as Dasnoni ms'hams‘ when Once # Person lms been received into-

865
700
876
5B
265
95
615
510
66l
163
89"
621
670
686

787
259
818
885
865
$a28
1445
482
476
173
200
ass
713
73%
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the order, me tie of relationship remains between him and his
natural relations, and meither can succeed io the private property
of the other. Raemdhen Puri v. Delmir Puri, 2 Indian Cases.
385, followed.

The rules of succession aud devolution prevailing in a paxti-
cular math are governed by the particular customs which apply
to it

Properties belonging to w tmath of the order of Dasnami
Goshains had descended from guru to chela for several generations,
but from 1574 to 1922 the malant of the mail had been exercising
rights of private ownership over some of them by muoking usn-
fruoctuary mortgages. There was no reliable evidence that the
properties so alienated were trust propertics. Feld, that there was
no legal presumption that these properties were trust properties,
and such alienation could not be contested by a chelu of the guru
who had made them.  Indar Singlh v. Fatelh Singh, I. L. R..
1 tah., 540, distingunished.

Goshain 8Sheo Ghulam Puri ». Shiam TLal Bhagat,
I. L. R., 50 Al
"MEMORANDUM OF APPRAL, Sce Act No. VII of 1870, section 4
Minor, See Act No. IX of 1872, section 11
Mirarsmara, See Hindu law .

Morraace, See Act No. IV of 1832, section 52
Monreace, See Act No. IV of 1882, section 52
MorTcacr, See Act No. IV of 1682, section 55 (1) {g)

"MontcAGE, Sce Act No. IV of 1882, secticus 83 aund 84

Morreacn, See Civil Procedure Code, order XXXIV, rule 1

Morraacr, Seec Civil Procedure Code, order XXXTV, rule 6
MORTGAGE DY CONDITIONAL BALE, See Civil FProcedure Code, order

XXX1V, rule 8
MorTGAGE, See Civil Procedure Code, order XXXIV, rule 14
MorTasse, Sece Hindu law .

"MorrgaceE—Prior and subsequent incumbrances—Right of purchaser
to set wp the prior mortgage which he has paid off against the
second wmortgagee—Presumption  of  intention—iMoriguge by
guardian of minor without necessary senction—dAct No. VIII of
1890 (Guardians and Wards Act), section 30—Civil Procedure
Code, order XLI, rule 33.] The certificated guardian of her
minor son rmortgaged, without obtaining the sanction of the
Distriet Judge, certain shares belonging to both in two villages,
NR and 4. These were subject to a prior morigage. Subse-
-quentiy the shares in NR were sold, with the sauction of the
District Judge, and there was left with the purchasers a sufficient
awount of the purchase money to pay off both the mortgages.
The purchasers poid off the firat mortgage, but not the second.
The second mortgagee then sued en his mortgage, and the pur-
chasers set up their rights under the first mortgage vs a defence.
They also pleaded that the second mortgage, having been made
~without the sanction of the Distriet Judge, was invalid.

Held (1) that in the circnmstances the purchasers were not
entitled to set up the first mortgage as a shield against the second
mortgagee’s claim, inasmuch as their intention, at the time of
their purchase, was clearly Jto discharge and extinguish all the
vincombrances on the property, Gokaldas Gopaldas v. Puranmal

. Premsukhdas, -1. L R, 10 Cale,, 1035, Mulummmad Sadig . v.

Fage.
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Ghous Muhammead, I. L, R., 33 All., 101, aud Makkhan Lal
v. Natthi, 21 A. L. J., 382, zcferred to;

(2) that the purchasers were nobt esiopped from questioning
the validity of the second morigage so far as it affected the
minor’s share, but if they did so0, they were boundl to malke
regtitution to the cxtent that the minor had benefited by the

mortgage money. Nur Bakhsh v. Bulum Singh, 8 A. L. J., 754,
followed ;

(3) that the guardian’s shaie in the property covered by the
second mortgage was lable, and

-(4) that, although the mortgagee had mnot appealed against
the decrce of the lower appellate court so far as it dismissed his
claim altogether as against villnge A, it was nevertheless
open to the High Court, while modifying the decree of the lower
appellate court in favour of the defendants appellants, to give the
plaintifi respondent a decree az against the guardian's share in
that village also, in view of order XLI, rule 83, of the Code
of Civil Procedure. Rungam Lal v. Jhandu, I. 1. R., 34 All.,
32, followed. Mahomed Klnleef Shirazi v. Les Tannerigs
Lyonnaizes, I. L. R., 49 Mad., 485, distingunished.

Magsud Ali Khan ». Abdullah Xhan, I. L. ., 50 All. ... 218

Mortcaan—Redemption—Mortgaged property sold for arrcars of rent
whicii the mortgagee was bound to pay—=Purchase by morlgagee—
Eguity of redemption mot (ost.] "The morbgagee of a fixed-rate
bolding, wha was under o covenant to pay the rent of the holding
to the zamindar, made default in such payment, in consequence
of which the holding was sold, and it was purchased by the mort-
gagee himself. [feld, that the mortgagee could not by his own
wrongful act deprive the mortgagor of his rights, and the
moartgagor’'s equity of redemption sbill subsisted. Nawoeb Sidhe
Nazur Ally Khan v, Rejeh  Ojvodhyaram Khan, 10 Moo., 1. A,
§$40, Kalappn bin Giriappa v. Shivaye bin Shivlingeye, 1. 1. R.
20 Bom., 492, and Babaji v. Magniram, I. L. R., 21 Bom.,
396, veferred to.

Jaikaran Singh v. Bheo Xumar 8ingh, I. L. R.,
50 All S e

Mortcagr—Suit for sale—Limitaiion—'"Notice'—Aet No. IX  of
1908 (Indian Limitation Adet), scliedule I, article 132.]7 A simple
mortgage, excenbed on the lst of May, 1909, for a term of three
years, contained a stipulation to the eifcet that, if the mortgagor
transferred the mortgaged propertiy, the morigagee wonld be at
liberty to suc before the expiry of the term. On the 8th of
March, 1011, the marigagor stond surety for one Ali Raza in the
afmount of Rs. 50, and hypothecated a mmaall share in the property
covered by the decd of 1409. Mo actnal notice of this transaction
was given to the first mortgagee. A suit was filed on the mort-
gage of 1909 on the 2Tth of Biarch, 1924, and ibe plea of limita-
tion was set up by the defendants.

36

Held that the suit wus within time. No aetual notice of the
hypothecation of 1911 had been given to the plaintif morlgagee,
and in the eircumstaneces there was no legal duly cast on the
mortgagee of 1909 to keep on searching the registors for further
dealings of the mortgagor with the property comprised in his
mortgage.

Shib Dayal v. Meharban, 1. L. R., 46 All., 27, and Pancham
v. Ansar Iusein, I. L. R., 48 All, 594, followed, Nathi v.
Tursi, I, L. R., 48 All,, 671, Mate Talhulyv. Blagwan Singh,
19 A. L. J., 406, and Geya Din v. Jhummen Lal, I. L. R,, 87
All,, 400, referred to. i

&



ivi GENBRAL INDBA.

Page
Meaning of “noliee,” neiual or constrictive, discussed.
Sarahart v. CGreenshiclds, 9 Moo., P G., 18, Hewiil v, Loose-
maore, O Have, 449, Junki Prasad v. Kishen Det, L T R., 16 All,
478, and Tilakdiari Lal v. Khedan Lal, T L I, 43 Cale., 1,
referved o,
Asbig Husnin o. Chatarbhuj, 1. Lo L., 50 All . 998
Moror veicLs, Sec Act Na, VI1T of 1914, sections 6, 8, 4 and 16 ... 876
MUHAMMADAN LAW-—Dowcr—-Widow's Hen—Aet No. [ of 1877 (Specific
Relief Act), seciion Y~—Remedy of widow, if dispossessed.] The
lien of a Muhammadan widow over property, on acconnt of her do-
wer debt, only operates so long as she rempins in posgession of the
property. On being deprived of possession, she has o right, in-
dependently of her len, to recover possession within six months
under the Specific Reliel Act. The lien gives lier no title, or
right to recover possessicon, but only a right to retain possession.
Ali Balheh v, Llahded Khen, 1, 4. B, 82 All,, 561, approved,
Azxisellch Khan v, Ahuad 46 Khan, I, L, B., 7 All., 333, relerred
to.

Mashal Singh v. Abmad Huosain, I Le R., 50 AL .. 86

MUBAMMADAN LaAW—Dower—Nalure of widow's possession in lien of
dower.] The vight of a Muahammadan widow is founded on her
power as creditor for her dower, ta hold the property of lher
hmsband, of which she has lawlinlly and withoul force or fraud
obtained possession, until her debt iz satisfied. But it does not
foltow from this that nnless and until the widow acinally enfers
into possession of the eslate on rthe express assertion that she is
taking possession in lien of her dower debi, she cannot subscquently
be allowed to raise snch plea. Susammnet Bebee Bechun v,
Shelleh Hamid Hossein, 14 Moo. 1. A., 377, Ali Bakhsh v. Allah-
dad Khan, 1. L. B., 33 All, 651, and - Ramzan Al Khon v.
Asghari Begamm, L 1. R., 22 All, 463, {oliowed.

Mubaromad Shoaib Khan e, Zaib Jaban Begam, I.. 1. L.,
50 All. . ]

MUBAMMADAN DAW—DPre-emption—Shaft  khalit—Cwnership  of tree
with overhanging branches—DPlot divided by kacheha roed over
wlich the public had o mere right of way without ownership of
the soil.] In a euit for pre-empiion under fthe Mulmwmmadan
law the property sold consisted of wndivided shares in a plot
of - land adjoining  the plaintiff's house. Lhis "plab wis
divided by n faclicka road over which the public had a right of
passage, bub the land of the road was not public property.

Held that the plaintiff was entitled to pre-empt the whole
plot, and not merely the portion on his side ol the kechcha road.

Held also that the Fact that the branches of a iree project
over the land of a neighbour does not give the awner of the free
any right as a shafi khalit.

Kari Krishna Joshi v. Shankaer Vithal, I, L. R,, 19 Bom.,
4%, and. Abdul Shokwr v. Abdul Ghafur, 7T A, Lo J., 641,
referred {o.

Aziz Ahmad v. Nagir Ahmad, I. I, R., 50 All ... 957

MuHAMMADAR 1AW~—~Shins—Marricge—Shis girl married to ¢ Sunni
. —Consent  of  bride—Presumption ag to. age of puberty——
Gugrdion ad litew—~Costs.] According to the Muhammadsn law
applicable to the Shin sect, a girl iz of full age when she abtaing

the age of puberty, and, in the absence of ‘divect evidence,.there

18 & presnmption thatethat event would occur between the ages

of nine and ten years, ' '
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Where, therefore, o Shm girl of the age of nearly thirteen
vears was married, with the congent of her father, but without
her own, to a boy who was o Sunni, and before she attained the
aga of twenty-one years, she sued to have the marriage declared

illegal and not binding on her, it was held that she was entitled

lo fhe decree asked fm the consent of the father could not in
the cirevmstances take the place of the consent of the girl
Yersell.  Newab  5ulka Jehan Sahiba v, Mohomed Ushhurree
Khan, 26 W. R., C. R., 26, followed.

There is no authority in the Code of Civil Procedure fo
award costg personally against a guardian ad Iitem. Naraesimha
Rauw v. Lakhsmipati Rawn, I. L. R., 8 Mad., 263, followed.

Sibt Abmad ». Amina Xhatun, I. L. R., 50 All. ves

MugAMMADAN LAW——Wanf—Waqf not inealid for the sole renson that
the firet mutawalli is @ minor.] A waqf, otherwise valid, will not
fail for the sole reason thab the mutarcalll appointed by the twagif
is o minor. Piran v. 4bdool Karim, 1. T. R., 19 Cale., 203,
Muhammad Nazim v, Muhammad Ahmad, 27 Indian Cases, 389,
Ehatun Begam v. Ijaz Ahmoad, 18 A, T, T, 182, and Raze v. Al
T. T.. R, 40 Mad., 941, referred to.

Nabi-un-nissa Bibi v. Liaqat Ali, I. T.. R., 50 Al

Muontarean Anra, See Act (Tuoeal) No. XT of 1922, gections 1 and 8

NporsaENer, See Act No. IX of 1890, mection 76

Nrwsrarir, See Act No. XXV of 1867, section 7

Now-101nDER of patrties, See Civil Procednre Code, section 115

“Norticr,” See Mortgage : .

Orrrésar,xr) LIQUIDATOR, See Act No. VII of 1913 gections 1;~, 179 and
. OFPIGIAL TIQUIDATOR, Sce (‘ompany
PanTitiow, See Act (Lacal) No. I1T of 1501, sectxon% 107 mnd 111
PantiTiow, See Civil Procedure Code, section 06
Parrrrion, See Civil Procednre Code, order XXTT, rule 4 (8)
ParmiTioN, See Hindu law
ParTITION, See Hindu law
Pawrrrrion, See Hindu law
Partyrrsare, Jee Act No., IX of 18"( , section 251

PERMANENT serrraMeNtT, Sece Regulation No. TI of 1925, arficle 4 ...
Pru-eMPTION, Sce Act Na, I of 1872, scrtion 92

Pre-ExpTioN, See Act (Liocal) No. TTof 1903, seclion lGA
PrE-MPTION, See Act (Tuocal) No. XI of 1922, gection 2 ...
Yru-paeron, See Act (Local) No. XT of 1992, sections 4(3) and 1(‘

PrE-uMPTION, Se¢e Act (Tuocal) No. XTI of 19292, section ¢ (10)
Pru-EmerioN, See Aet (Tocal) No. XT of 1922, section 12 (8
Pre-emrrion, See Act (Local) No. XT of 1022, sections 13 and 20

Pre-eMeTION, See Muhammadan law

Pru-nMmerioNn—Decree - comlditioned on  payment  of purelase-money
within specified period of its becoming final—Meaning of * finael.”)
Held that an appeaiable decrce against which arn appes] has
ot been filed becomies final on the expiry of the period of limita-
tion pres seribed for filing an appeal, and Sot from  the day  om
which it was passed. IIm,rrun Khan v, Guviga Presad, T. E. R,

Ivii

Pego.
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1 All, 283, and Nargin Das v. Lachman Singh, 1. T. R., 8
All,, 185, dissented from. Dise Singh v. Jawla Singh, Weekly
Notes, 1881, p. 185, Shailkh Ewaz v. Mokuna Bibi, T. L. R.,
1 All., 132, Ram Salai v. Qaye, T. Ti. B., 7 AW, 107, Gopal Das
v. Manuna Kuvwar, 5 A, Too J., 186, and Fazal Husain v, Fozal-
ud-din, T. L. R., 47 AL, 528, followad. -
Sanoman Singh v. Raja Ram, T. T, R., 50 AlL

PRE-IMPTION--Snik for pre-camplion by three plaintiffs—Suit  dismis-

sed—Appeal—Death of one plaintiff appellont pending appeal—
Abatement—Cuciom—Tficet of estale coming info the hands of
a single proprictor.] A suit for pre-emption was filed by three
persons, each claiming o right {o pre-emnt the whaole of the
property sold. The suit was dismissed. The piuintiffs appealed,
bnt, pending the appeal, e of them died, and his rvepreseniatives
were not brenpht wpon the rocord within the perind of limitation,

Held, that the eflect of this was not that the appeal abated
bnt that the decensed nlaintiff appellant merely dropped out, and
the other two plainiills were entitled {o continue the appeal
and, i ther suceeedad. to oblain o decree Tor mpre-empfion,
Matbar Singh v, Abhed Napden Pracsd, 7. Too T, 40 AL, 756,
Ambilin Prasad v, Jhinak Singh, 1, Ti. R, 45 All,, 286, and
Wajid Ali Khan v. Puran Singh, T. L. ., 47 AL, 100, over-
raled.

When once property corpes into the hands of & single pro-
prietor, anv custom of pre-emptiem relating thereto must come to
an end. The eustem may grow up azain, but its growth will
have to be established by evidence. FKawmar-un-nissa DBidi v,
Sughre Bibi, 1. Ti. R., 30 Al., 480, followed.

Mahsadeo Singh ». Talih Ali, T. Tu. R., 5O Al
PresomrrioN, See Act No. I of 1872, gection 114
PrusowerioN, See Act (Local) No, XT of 1022, sections 1 and 8

Paesomprion, See Hindu law
Privcrrat, AND AGENT, See Act No. IX of 1872, sections 23 and 80 ...
PriNOrRAL AND AGENT, See Aci No. IX of 1908, schedule T, arvticle 85
PrINCIPAL AND AGRNT—Forged bill presented ly agent—ILdiability of

principal.] Plaintif and defendant had deslings together and
the deferdant wns in the habit of paying to the plaintifi’s
servanta, One of the plaintift’s servants presented s bill, on
which the defendant paid. The bill was afterwards found to be
n forgery.

Held, that the plaintiff was liable to make good the amouns
paid by the defendant. Barwick w Haglish Joint Stock Bank,
L. B., 8 BExch,, 259(266), followed.

1l artab Narsin ». The Jute ¥ills, ¥, T.. R., 50 All.

Prmotear axp sURprY, See Act No, IX of 1872, section 134
Printin, See Act No. XXV of 1867, section T ...
PrRIOR AND SUBSEQDRNT INCUMBRANCES, See Mortgage .

Privaoy—Egictence of public lane between houses of parties not incom.

patible with exislence of right.]- The fact that there is a public
lane between the fwo houses concerned is not incompatibie with the
existence of & right of privacy, Kuvaerji Premchand v. Bai Javer, 6
Bom. ®. G. R,, 143, Jamilud-din v. Abdul Majeed, 18 A. L. J.,
361, Fazal Hoq v, Fazal Hag, 26 A, T.. J., 49, and Golul Prased v.
Hadhe, I. L. B., 10 Al ~358, followed.

Chliedi Ram o. Gokul Chand, I. L. R., 50 All -

Pags.
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Paga.
Privy Councin PRACTION, See Criminal Procedure (ode, section 439 (4) 729

ProOBATE, Se¢ Act No. VI of 1881, mection 8 ... . 814
ProoEpURE, Sec Act No. XTI,V of 1860, section 194 ... 365
PROCEDURE, See Act No. VII of 1870, scction 4 .. 980

PROOEDURB——-AppeaZ—-—C’haﬂge of lew pending sz—-Law bu which
the 2ight of appeal will be governed.] A right of
appeal in a snit is governed by the law prcvai]ing
at the date of the institution of the suit, and not by the law pre-
vailing at the date of the decision of the snit or at the date of the
filing ‘of the appeal. The (Colonial Sugar Refining Company Lid.,
v. Irumg [19057 A. C., 369, Delhi Cloth and CGeneral Mills C’o,
Ltd., v. Income-tax (”ommism'mmr, I. T B., 9 Tmh., 284, Daiva-

1717/(17.‘.(7 Reddivar v. Rennkombal Awmsned, T, Lo B., 50 NMad.,

857 and Bala Prasad v. Shyonm Behari Lal 26 AT, 4106, followed.

Zamin Al Khan v. Genda, T, To. .. 26 All.. 875, overvuled.

Ram Singh v. lmn]\m Dmax T. 1. R., BO AL ... Q8%

Procenor®, Sce Act No. VIT of 1870, section 4 ... 980
Procrnure, See Act No. IV of 1882, section 52 <. 202
Procenonr, See Criminal Procadure Code, scetiony 187 i‘ml 189A ... 871
. ProMISSORY NOTE, See Act No. XXVTI of 1881, section 46 ... 154
Promissonry Nore, See Act No. X of 1923, section 25 ... 164
Promissory Notn, Sce Act No. X of 1928, section 26 ... ... 839
*“ProrerTyY,”’ Sece Act No. TV of 1882, =mection 6 T 394

““PROPRIETARY TITLE,”’ See Act (Loca]) No, IIT of 1901, qec\‘mns 107
and 111 107

PROPRIETARY TITLE. Oues’rmn of See Act (LocaJl) No. III of 1901
sections 111 and 112 e .. 198

ProsoripTioN or BookS, &ee Criminal Procadure Code, sechnna 00A,
99B and 251 157

Pousrio woisaxog, See Criminhal Procedure Code, sections 137 and
139A e vee ... BT71

Ramway, See Act No, TX of 1890, mectmns 3(4) and 192 . 84

Rarnwaxy recrarT—Delivery of gnods by a railway to a person holqu
an unendorsed railway receipt—Inference of agency-—Act No. IV
of 1882 (Transfer of Properiy Act), sections 4 and 13T—Act
No. IX of 1872 (Indian Contract Act), sections 108 and 178.1
Tt a person gives a railway receipt to another person, the in-
ference iz that he appoints that other person his agent to take
delivery of the goods from the railway company, and the fact
that in the rules printed on the railway receipt the railway com-
pany etates that it will not recognize an agent appointed other-
wise than by endorsement will “not provent. the railtway com-
pany from pleading that that other person was in faoct ap agent
and entitled to receive the goodm The rule, however, may
operate as an estoppel! if the consignor has acted on the belief
that the railway company would not recognize as hiz agent the
person to whom the railway receipt has merelv been ment w1thout
endorsement. Ramdas Vithaldas v. Amerchand and Co., 1. 1.
40 Bom., 630, referred fo.

Secretary of  State for India in Council .». Rishi Ram,
Jagdish Prasad, I. T.. R., 50 AllL W 227

BepeEMPTION OF MORT®AGE, See Act No. IV of 1882, scctions 83 and 84 655
REpDEMPTION OF MORTGAGE, See Mortgage e @ 36

'!

Ve vs

RuarsTRATION, sce Act No. IV of 1889, sections ¢ and 54 v 986
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Brorgrrarior, See Act No, XVT of 1908, section 17(d) ...

RecrstraTION, See Act (Tocal) Nao. XT of 1922, section 2 ...

ReaorATioNg—1925-—TIT, swrrern d—dAef  (Tocall No. TIT of 1901

(Imited Provinces Land Revenne deb), section 93—Permanent

Qettlement—Alurion—Assessment of land added by calluvion

ta w permanently settled  village.] “Where, cmbseqnen‘t to

the date of the =ettlenent, land is  added by alluvien to

a permanenite settled village, there iz pothing in the .law to

prevent  sneht additional  land beine  agseszed  ta revenue.

Noaender Chunldey (Ghase v, Malomed Fsalf, 18 W. R.. C‘.;‘R,.

118, The Secrctary of State for India in Council v. Fahami¥an-

wizea Bequwn, T. T, R, 17 Cale., 890, and The Secretarit of State

for Tndia v, Maharajn of Burdwaen, T. T. R., 49 Cale., 108,

referred tn,

Rateanand », Tho Qeevetary of State for Tndia in Connedt,

T. L. R.. B0 All.

Rinrarors  menawixrNt, Qee Act No. TX  of 1908, gecfion I0.
schedula T, article 62

Rrerictous BNpowMBNT, See Civil Pmcodme (‘nde, ncc’rmn a2
Rext, See Act No. TV of 1882, saction 36 .

Rrs yuntcaTA, See Ant (Tiaeal) No. TT of 1001, sections 95 rmﬂ 167
Rrs soupicata, See ‘Civil Procednre Cade, section 11

Nes roDreara, See Civil Procednre Code, section 17

Res romcata, See Civil Procedure Code, rections 11, 96 and 100; nrdm
XLTI, rule 335 .

Rusrrrorroy.  Annplication  for
144 order XLV, rnle 15

Rrvensroner, Se¢e Hinda law
Revigion, See Civil Procedure Code, section 115

Rewision, See Civil DProcedure Code, section 115; order XXIIT,
rule 1

RavigioN, 8ee Civil Pmcodum Code, sevtwn 'lla' order XXIIT,
role 1

Revigion, See szxl Pmnednre Code, omel Y""{III rule I
RrvizioN, See Civil Pracedure Code, schednle 11, paragraph 15(1)(c)
Rrvistow, See Criminal Pracedire Code, section 438 (4) ...
Rior, See Criminal Procednre Code, section 5487

Rrar-wowr, See Act No. IX of 1890, section 76

Sam, See Aet No. TV of 1882, section 55(1) (g)

Batg, See Act No. IX of 1872, sectiora 73, 77, B7 and 88 .
Sare, Jee Act No, IX of 1308, schedule T, articles 62 and 97
“SAt", See Act (Liocal) No. XT of 1902, secfinn 4 (10) cen
SaLl PY UNTEGISTERED DEED, See Act No, TV of 1882, sections 4 and 54
Sare ™ ExBoUTIoN, See Civil Procedurs Code, order XTI, rale §
Sapinpa, See Hindu law

SKCOND APPRAL, See Act No. T of 187 2, qeciion 11-1
SeconD ArrRAL, See Hindu law

SECORTIY FOR GOOD DEHAVIOUR, See Crimingl Procc,dme Code, section
109 (@) and (¥ -

SECURITY FOR - GOOD m*rnvmtm See ‘Criminal Pmccdlue C’odu “Sec-
tions 110 and 256 .

Sec C‘.ivil fProcerJure Onde, sm‘nion

s ave

. Ty

SECURITY FOW. EREPING THE PRACE, See (’ummal Pmcedum Code, secs

tion 107

v e vor
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) S 1A AT e 1
SECURITY FOR REEPIKG THE DBACE, . See  Chriminal  Irocedure Code,

seclion 107
SECURITY FOR KBEPING THE PEACE, Sce Criminal Provcdure Cade, sec-
tions 118, 121 and 614
SpyrTueMerNT, See Hindu law
Sgar KHALIT,  Sec Mubammadan law
SHARES, Sec Act No. IX of 1874, scetivig 78 o
SHi1AS, See Mubammadan Jaw

gnmaLL Cause Court, See Act No. 1X of 1887, schedule 11, arbicle 4% ...
SMALL Cavse Coorr suit, See Act No. 1X of 1887, section 17 = ...
SMALL Causi Counr suit, See Civil Procedure Code, section 24(i) ...

Stamp, See Act No. LI of 1899, section 57 (1) b)
Bray or pxoeurio, See Civil Procedure Code, order XLI, rule &
CHIEP LN ALD 01?,1§x13uu'nu;~r,” See Act No. IX of 1908, schedule 1,

article 182 e e
“SrEb IN AID OF LXECGUTION,'' bee Act No. IX of 1905, scehdule I,

article 182
STONE QUARRIES, Sce Act No. N1 of 1922, section 4 .
STripEAN, See Hindu law
SUBROGATION, Sec Act No. 1YV of 1882, sections 74, 82, 95 and 100 ..,
CHUBSTANTIAL QUESTION oF LAW,  See Civil Yrocedure Code, section

104, clause (¢ ..
Y QURSTANTIAL QUESTION op-Law,’' Sec Givil I'rocedure Code, seclivn 110
BSuvcoessioN, See Hindu law
Bucuussion, See Math

Sure for damages for breach of contruct iu writing registered, 8de Act
- Noo Ix of 1908, sehiedule -1, article 116
BULT ZOR DYCLARATION, See Aot No, VIL ol 1870, section 7, clause (iv)

) .
Sorr lor dissolution of marriage, See Divorce

Suir for ejectinent ol & trespasser, Nee Set (lovsly No.o 1IL of 1426,
sections &d, 230 and 248

SUIT FOR MALICIOUS DPROSECTTION-— Want of reasonable and wrobable
cause’'—Learing of the foudiugs of the Griminal courls on the sub-
sequent civdl suit for damages.]  In suits for malicious prosecu-
tion, where the facts contained ju the plaint are professedly within
the personal knowledge of the complowant, the mere facy vhal the
first criminal court believed the complainant's statement and coti-
victed the wsecused would not be any evidence of the existence af
reasonable and provable canse, il tiw sppellate court comes Lo a
conbrary conclusion, ‘Uhe judgements obf the eriminal couris arc
vobelusive Lor the purpose of showing that the prosecution termin-
ated in favour ol the plainuill, but iv is doubtful il the findings of
the criminal courts by thewselves are any evidence of malice or
want ol reasonable and probable cause : it is for the civil court to
go into all the cvidence and decide for itselt whetlfor such malice
or wont of rcusonable and probable cause existed or not. Shama
Bibee v. Chairman of Burenagore Municipalily, 12 . 1i. J., 410,
distinguished, Padarath v. Dulom, 10 A, 1.7 J., 498, Ladhe Lal
v. Munnpoo, 1L"A, L. Jd., 125, and Madlc Singh v. Mangal
Svngh, 79 Indian Cases, L1023, followed, - Jedubar Singh v. Sheo
-5‘ara1_r. Singh, 1. L. R., 21 All,, 26, and Lalbhaddar Singh v,
Badri Seh, I, L. R., 1 Luck,, 215, referred to.

Shubrati v, Shams-ud-din, I, L. R., 50 All.
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Sorr for proﬁts, See Act (Local) No. II of 1901, sections 164 and 201

G)]
Huir ror SALT, Sce l\lour age . -
STIT ON 4 PUREIGN JUDL:L\!LJ'I’, Sce Lm’l Procedure Cnde, goctions 13

and 14 . .

Soir. . Power fo brmxr iushv—— Sec Civil I‘lou,dum COdu,, order Iix,

1u1n. 3
Sprr. Withdrawal of , See Civil I'rocedure Code, order XNiII,

rule 1 g e , .o
SUnMMARY TRIAL, Sec Ach No VIoft PJ sections 20 and 22
SumETY, Seceedct No. Vool 1920, sectione 41, 44 and 84
Tagavi, See Act No. XIIT of 1834, section 4 ...

TeueLs, See Ach No, IV of 1882, section 6 e
Trust, See Act No. XIV of 1820, scetion 3

Twusren, See Civil Procedure Code, section 92
“UNABCERTAINED G00ODS,”" See Act No. 1K of 1872, section 78

UXCERTIFIED PAYMENT, See Civil Procedure Cole, order XXI, rule 2
UBUFRUCTTARY MORTGAGE, Se¢ Act No. IV of 1882, sections 4 and 54 ...
VALUATION OF LAND, Sce Act No. I of 1894, sceiion 23 (1) (i)
VoiD ok VOIDABLE DEED, See Act No, 1X of 1908, schedule I, articles 4l

and 120 - -
WAGERING CONTRAOT, See Act Yo. IX of 1872 su'hon«a 23 and 30
WaJIB-UL-ARZ, Se¢e Pre-emplion
Waqr, See Muhsmmadan law
Winow's 118N, See Muhammadan law L N
Winn, See Act No, VI of 1881, section 38 e
WITHEDRAWAL or surr, See Civil Procedure uOdL, seciion 1L15H; order

XXIII, vule 1 ) ven
WITHDRAWAL oF SUIT, Se¢¢ Civil l—"roccdure Code, geelion 115; order

XXIII, vule 1
Wirness, See Act No. T of 1879, section 83 .

ZAMINDAR AND TENANT—CO0-parcenary muhal-—d’/m(mn uf Co-PireeHer
not incompatible with that of e tenaut.] “Faore i nothing in
law to prevent a co-shaver in a co-pwrcenary rmahel from lnwmg
tenant rights of any kind and heing liable to the payient of rent
either to wnother co-sharer or to the general body of co- bhll(‘l“’:,
and if a “temant subsegnently acquires propriclary rights in the
land, Lis tenancy does wol automaticaily come to un end in its
entirety. Mahabir Singh v, Alsanullal, Weekty Notew, 1904,
p. 58, 4bul Hasan Xhan v. Bhura, W 'Ll\ly Notes, 1906, p. 234,
and Jamna Prasad el v. Damri, Vol T, Unpublished Decisions
ol the Board of Revenue, p. 77, fullowed

Kepar Ruar v. Kalln Ram, I. T, ., 50 All. ...
ZaMINDARI PROPERTY, See Act No, IV of 1832, gection 36 ...

vus

Puge.

398
270
897

835
718
006
354
301
880
165
605
111
986
470

510

115

793
8a0

86
314

144

e
113

479
18



