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p e n s a t i o n .

H e l d ,  t h a t  t h i s  s u m  m u s t  b e  t a k e n  i n t o  a c c o u n t  i n  a s s e s s i n g  
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c u m s t a n G s  t o  e x i s t ” — B r i n g i n g  t u t o r e c l  e v i d e n c e  b e f o r e  a  c o u r t —  ̂

C h a r g e , t r a n s l a t e d  i n t o  U r d u  a n d  r e a d  o u t  t o  j u r y  h i j  G o t e r n m e n t  
p l e a d e r — P r o c e d t i r e . ' }  H e l d  t h a t  a  p e r s o n  w h o  b r i z i g s  b e f o r e  a  
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A l l . ,  3 3 1 ,  a n d .  D i m j a  P r a s a d  v .  E m p e r o r ,  8 0  I n d i a n  ■ C a s e s ,  6 3 1 ,

: r e f e r r e d  t o .  . '

A  S e s s i o n s  ■ J u d g e  h a v i n g  a  r a t h e r  c o m p l i c a t e d  c h E t r g e ,  t o  

d e l i v e r  t o  a  j u r y ,  a n d  n o t  f e e l i n g  q u i t e  s u r e  t h a t  h e  h a d  s u f f i c i e n t  

U r d u  t o  b e  a b l e  t o  m a k e  h i m s e l f  p e i ' f e c t l y  i n t e l l i g i b l e  . t o  t h e n i j  

■ w ro te ,, o u t  h i a  c h a r g e  i n  E n g l i s h  a n d  t h e n  g o t  t h e  G o v e r r i i n e i i t  
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A c t s — 13B0— X L V  (Inbiak P en a l Codk), s e c t io n  2 W ~ l !j ’si-cntial in ­
gredients of th e offence defLned.] The prim ary aim of section 215 
of tbe Indian Pena.l Code is to punisJi all trafficking in crim e by 
■wiucb. a person, knowing that property has been obtained by 
crime, and knowing the crim inal, makes a profit ont of the crim e,
%vhile screening the offender txom justice.

Where a man undertook to attempt to recover certain horsea 
wLich were believed to have been stolen, and took money for so 
doing; but there was no evidence to show that he had any know­
ledge of who the thief was, or that he was making any attempt to 
screen the thief from justice, or that lie failed to uso all means 
in his power to cause the offender to be apprehended, it was held 
that he could not rightly be convicted of the offence defined in 
sectioa 215.

Emperor v. Mangn, I. L . S . ,  50 All. ... 186-
A,o‘rs— 1̂860— X L V  (Indian Pemal Code) sp.ction 447— Criminal 

trespass— Essential ingredients of offence.'] It is essential to the 
validity of a conviction of the offence of criminal treapass 
that the coin-t should find the offence to have been committed with 
one or other of the intentions named in section 447 of the Indian 
Penal Code, viz., either to commit an offence or to iutijnidate, 
iuBuIt or annoy the party, in possession. Emperor v. Jangi Singh,
I. L . E ., 26 AIL, 194, followed. GharH y. Emperor, 15 A . Ii. J .,
793, referred to.

Emperor v. Mathura Rai, I. L . E ., 50 All. .. .  . .. G37 '
A cts— 1860— XLiV  (Indiak P e n a l C ode), s e c t io n  500, S ee  A ct No.

X X V  of 1867, section 7 .. .  . .. ... ... 806-
A cts— 1867— III  (PuBLiiG Ctamblijjg A ct), s e c t i o n s  3 and 4—  

Accused charged under different sections, but off macs committed 
in the course of the same transaction— Joint trial— Criminal Pro­
cedure Code, section 239 (d).] There is nothing to prevent persons 
cliarg’ed Tvith offences under sections 3 and 4 of the Pviblic Gamb­
ling A ct, 1867, being tried jointly with persons charged only with 
offences imder section 4, provided that all the offences were com­
mitted in the course of the same transaction. Malchan v. 
Sm'peror, 5 Indian Cases, 720, and Emperor v. Fazal Din, 27 
Indian Cases, 844, dissented from.

Emperor t\ Darab, I. L . R ., SO All. ... ... 112;
. A cts~1'667— X X V  (Peess and E bqistbation of B ooks A ct), sec­

tion 7— Newspaper— "Declared] printer"— BesponsihiUty of
printer for defamatory matter printed in a newspaper— Act 
N’o. X L V  of 1860 (Indian Penal Code), section 500.] Primd 
facie the pei'son who is the “ declared printer” of a newspaper is 
responsible for everything that la printed in it. H e can, how­
ever, escape liability by showing that he was absent bond fide, 
that is, not with the purpose of evading responsibility, when a 
particttlar article complained of was printed. Bub if he does eo, 
he Is bound to give evidence ag to who the actual printer of the 
paper in his absence was. Emperor v. Phanendra Nath Mitter,
I. Lj. B ., 85 Calc., 945, followed.

Empsror u. Mirhammad Siraj, I. L . R-., 50 All, ... 806 .̂
Acts— 1870— V II  (Coukt P e e s  Act), s e c t io n  4.— C'i-cj’/ Procedm-e Codn 

section 149— Memorandum of appeal presented on an insuffi­
cient stamp—Procedure.'] A  court is not bound to arcr;it a nici-n- 
randum of appeal when it has been brought to ita notice that the 
memorandum if3 insafflciently. stamped. The concession contem­
plated by section 149 of tlic Code of Civil Procedure cannot be 
daimed aŝ  of right. Bam Sahaij Rani Pande v. Knmar Lachmi



S'&g©.
Narayan tiingh, il Pat. L . J ., 74, Lekh Ram v. liarnji Das,
I. L . E ., 1 L ah ., 234, and Akkamju. Naraijana v. Akkaraju Sesh- 
mnma, 27 M . L . J ., 677, xeferred to, Achiit Ramchayidra Poi 
V . Nagappa Bab Balgya, I. L . K ., 38 Bom ., 41, dissented from.

No doubt, if an insufiicieiitiy stamped memorandum of appeal 
is accepted by iuadverfcexice, time may be given to the appelianl; 
to supply the deficiency. But if the co\irt is aware ah initio of tbe 
insufficiency of the stamp, it ought to return the memorandum 
to the appellant in order that he may, if the ease admits, re­
present it properly stamped and apply for an extension of time 
under section 5 of the Indian Limitation Act, 1908, Jai- Singh 
Gir V . Sita'Ram Sinrjli,, 21 A . I j .  J ., 333, referred to.

Brijbhukhan «. Tota Bam, I. L , B ., 50 All. ... 980

JlOTS— 1870— V II  (CouBT Fr5Es A c t ), s e c t i o n  7, c l a u s e  (ip) (c) —
Act No, V II of 1887 {Suits Valvation Act), section 8— Court fee 
— Suit for a dcolaratmi of plaintiff's title and for ■posscssion.'\
If a plaintiff elects to ask in his plaint for a declaration of his 
title as well as for possession of certain XJi’op^rty, 'whea be need 
only have sued, for possession sitiipUciter, he will have to pay 
court fees as on a suit for a declaration -with con.s(:'qTie]itiai 
relief, unless the court allows him to amend bin plaint K'y 
striking out the prayer for a declaration. So held, wliere tbe 
plaintiff had prayed (a) for a declaration that a ujoi'tgage 
executed by his co-parcener and a decree for foreclosure ob­
tained thereon were void and ineffectual, and {h) for possession.
Ganga Dei v. Sulihdeo Prasad, I . L . R ., 47 All., 78, followed,
Tili-a Bam  v. Snlig Ram, 57 Indian Cases, 494, dissented from.

I'ula Riani v. Dwarka Das, I. L , R ., 50 All. ... 610

A cts— 1872— I (Indian Evidence Act), sections I I  and IS, See
Criminal Procedure Code, sections 99A, 91)B, and 251 ... 157

■Acts— 1̂872— I  ( I n d ia n  E v id e n c e  A c t), s e c t io n s  32(5)— Evidence—̂  
Statements made post litem inotani— Meaning of the eccpres- 
sion “ before the dispute arose.'"'] The expression “ before the 
question in dispute was raised” , as used in section 33, clatise (S) 
of the Indian Evidence Act, 1872, does not necessarily mean 
simply before a suit has been filed, but before the dispute which 
afterwards culminates in a suit has arisen. Kulha Prasad v, 
Mathura Prasad, I., L . R ., 30 All., 510, followed. JBahadttr 
Singh v. Mohar Singh, I . L . E .,  24 AIL, 94, and Mauladad Khan 
V. Abdul Sattar, 15 A . L . J ., 349, referred to.

Rup Eislior v. Patrani, I. L . E,,, 50 All. ... ... 15&
A o ts— ^1872— 1  (Indian  E-v-idehtoe A c t ) ,  s e c t io n  BB~~Witness-—Effect 

of death of imtness before cross-examination is co^npleie.'] I f  a 
witness under exam ination  by  a court dies before h is croBs- 
exam ination  is com pleted, no part of his evidence can be m ade 
use of. Boisaqomoff V. The Nahapiet Jute Gompanij, S G. "W. N ,, 
(N otes), p . ccx x x , follow ed.

ISTarsingh Das o. Gokul Pi-asad, I . L . R . , 50 AIL ... 113
■Acts— ^1872— '̂I (Indian  E v id e n ce  A o t ) ,  s e c t io n  92— Binde.nce~—A d ­

m issib ility  o f  e-vidence to  sh ow  that tw o  o ste n sib le  salefs loere in 
reality o n e  tran saction  o f  exch a n ge— Pre-C 'tnption.] H e ld  (1 ) 
that evidence is admis.gible to show that two documents which on 
the face of them were two separate sale-deeds were: really intended 
to carry out one transaction, namely, an exchange, .and (2) that,

' this being the ease, no suit for pre-emption could lie. 
nissa v, ■Fai^-un-^nismyT.^ Ij. K ., S3 AIL, 340, referred

■ : 'mshm v:.: Mam: : —v 69 ,;

G S N B B A L  I N D E X .  I i3
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A cx S '— 187-2— r  ( I n d ia n  E v i d e n c e  A c t } ,  s e c i io is -  02, P r.oviso  (3), See

Act No. X X V I  of 1881, sectioa 46 ... ... .. .  754
A gxs— 1872— 1 (Indian E vidence A ct), seotio?t l l i — PresiMipUon—

Civil Proccdtire Gode, seotioh IQQ— Second Appeal— Failure of 
court of first appeal to invoke a fresumption of jaet.'[ In a suit; 
for a declaration that a certain sale-deed ostensibly executed by 
D T/as forged, fiaudnlent and fictitiotis, it -was fonnd that the  ̂
deed was as a matter of fact signed by D , by placing his tliumb- 
impressiou oii it. No evidence was led by the plaintiff to 
prove that the thumb-impressioa had been obtained in any manner 
which might .render it invalid.

H dd , that, in the absence of any such evidence, the court 
. was bound to draw the inference that the deed was properly 

executed, and, as this was an inference of the hind illustrated in 
section 111 of the Indian Evidence Act, 1872, the failure to draw 
it was sufficient to support a second appeal. Ranee Sunionwjjee
V. Liichmepiit Doogur, 9 \V. B ., G, E ., 338, and NUatatchi v.
Yenliatachala Mudali, 1 Mad. i l .  G. E .,  131, referred to.

Sita Ham Nankix, T. L . R ., 50 All. ... . . .  115'

^ cx s— 1̂872— I  (iNDiA^i B vidbnob A o t ) , se c tio n  115, 8 ^e A ct N o. I X
of 1872, section 11 ... ... ... . . .  8 62 ’

'A cts— 1872— I  {I ndian E vidence A ct), sections 14o and 155, See
Criminal Procedure Code, section 164 ... ... 213.

A cts— 1̂873— I X  (It̂ dian Gonxbaot A ct) , section 11— Act No. I  of 1872 
(Indian Emdeme Act), section 115— Contract entered into toith an

■ infant refyresenting himself to be of full age— Estofpel— Bquitahle 
relief.'] Where a suit is brought upon a contract entered into with 
an infant on the strength of a representation made by the in­
fant that ha is of full age, the defendant will not be estopped 
from pleading his minority; bnt, semble, upon equitable grounds 
he might be made liable for any loss which the plaintiff might 
hare .suffered in carrying' out the contract entered into with him.

Eadha Kishan v. Bhore Lai, I . L . E ., 50 All. ... 86S"

Acts— 1872— Î'-X (Indian Gontkact Aot), sections 23 and 30—  
’Brincipul and agent— Wagering contract— Suit between principal 
and agent.l In the United Provinces a claim by a j^riucipal 
against an agent or by an agent against his principal arising' out 
of a contract is not affected by the eircnmstanee that, as between 
the princijjai and the other party to the contract, it may bg a. 
wager.iug transaction, Sobhagmal Giamnal v. Muktmchand 
Balia, I . 1 .  R ., 51 Bom., 1, and Havdeo Das, Nanak Chand v.
Ram Prasad, Shyam Srmdar, I. L . B ., 49 Ali.^ 138, referred to.

Earn Prasad, Shiam Sundar Lai v. Baiuji Lal, I . L . E .,
50 A il .  . . .  . . .  . . .  . . .  11.5'

A cts— 1872— I X  (Indian C on tea ct A c t ) ,  segtioh  69, S ee  A ct No. I V
of 1882, section 55 (1)' (g) ... .. .  ... ... 371.

A c ts~ 1 8 7 2 ~ IX  (Indian Conxb.act Aot), sectioh 69, See Act No. IX
of 18S7, schedule II , article 4-2 ... ... . . .  A38'

A cts— 1872— I X  (Indian Coittraot Act), sections 72 and 73— Ohliga- 
tion resembling contract— Covipensatron due under the Land Ac- 
quisition Act, 1891, paid hy mistake to the wrong person— Duty 
of person receiving such payment to rcfund— lniercst.'] Certain 
compensation which would have been due to one i? under the pro­
visions of the Laud Acquisition Act, 1891, had. he survived, was 
paid by ruiKtake to AK. on the supposition that he was the legal 
representative of B. It was afterwards found that A K  was not 
the legal representative of 1?, but that one LO  was.
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Held that seciions 72 and 73 of the Indian Contract Act 
applied. A K  was bouad to refund to LG  the money paid to Mm by 
mistakej and, as he had for a considerable period avoided payraeut 
thereof, he was properly chargeable ivith interest for the"’ time 
during which the money had been withheld.

Held, also, that illustration (n) to section 73 of the Indiiin 
Contract Act, 1872, is not exhaustive and cannot be .considered as 
co-extensive with the provisions of the section itself. Jwala Prasad 
V. Hoti Lai, I. L . E ., 46 A ll., 625, and Abdul .Shaffu Rotoiher 
V. Hamida Bivi Ammal, I . L . B ., 42 Mad., 661, referred to.

Anrndh Kumar v. Lachlimi Chand, I. L . B ,, 50 All. ... 818-

A cts— 1̂872— I X  (I55DIAN CONTBACT AOT), SECTIODfS 73, 77, 87 AND SS—
Sale— Earnest vioneij— Failure of seller to 7tiake delivery— liig-ht to 
recovenj of earnest money.'] Although there is no specific provi­
sion in the Indian -Contract Act relating to the refund of money 
paid as earnest-money or part payment, where such a payment 
is made on a contract for the sale of goods to Be delivered at a later 
date and the seller does not make delivery, the buyer is entitled to 
recover the money so paid.

Piari Lai v. Mina M ai, Balkishan Das, I . L . B ., 50 All. 82-

A ots— 1872— IX  ( I n d ia n  C o n t k a g t  A c t ) ,  s e c t i o n  78— Shares— Agree­
ment to sell 50 many shares in a particular convpany— '"Unascer­
tained. goods"— Act No. V II of 1913 {Indian Campanief; Act), 
sections IS and 28— Breach of agreement to transfer shares—  
Measure of damages.] “ Goods" as defined in the Indian Con­
tract Act, 1872, comprise every kind of movable property, including- 
shares in a- company. "Where, therefore, a person agrees to sell so 
many shares in a company v^ithout specifying the numbers of the 
share certificates, the agreement is merely an agreement to sell 
unascertained goods and passes no interest in any shares owned 
by the vendor until such shares are definitely ascertained.

An agreement for the sale of shares does not imply a farther 
agreement to have the transferee’s name registered as the holder.

In the event of the proposed transferee I’efnaing to complete 
such an agi-eement by the purchase of the stipulated miuiber of 
shares, the measure of damages would be the difference between 
the contract price and the marke't price at the time when the 
breach took jjlace; but it would be the duty of the transfei’or to 
mitigate the loss consequent xipon the breach. Jamil v. Moolla 
Dawood Sons and Co., I , L . B ., 43 Calc., 493, Manechji Pestonji 
Bharuclia v. Wadilal Sarahltai and Co., I . L . B ., 50 Bom ,, 360, 
London Founders A-ssociatio?i v. Glarhe, L . B ., 20 Q. B . 576,
Muir Mills Co, Ltd., of Cawnpore v. T. H . Condon, I. L . R ., 22 
A ll., 410, Bahadur Singh v. Shiam Siindar Tug, I . L . B ., 36 AIL,
365, and Nanney v, Morgan, 37 Ch. Div., 346, referred to.

Domingo v. DeSonaa, I . L . E ., 50 All. ... ... 69S

A o ts -— 1872— I X  (In d ian  C o n te a o t  A q t ) , se g tio n b  108 an d 176, See
Bailway receipt ... ... ... ... ... 22i-'

^OTS— ^1872— I X  (In d ia n  C o n tb a o t  A c t ) ,  s e q tio n  134— Principal and 
surety— Remedy of creditor against principal debtor allowed to 
become time-harred— Dis'oharge of surety— Appeal— Operation of 
decree not suspended by the fiUng of an, appcaL] If . (k creditor 
allows his remedy against the principal debtor to become barred 
by time, the lega^ conseqxience of thi.s is that tha principal 3,e'btor 

. is' discharged within the meaning of section 134 of the Indian 
Contract Act, 1872, and the creditor can no longer proceed against 
the surety. Hamri v . Chunni Lai, 1. L . R.;, 8 AIL, 259, Radha :

GEN Ell AL I'NOBX , t-
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T. Kinlock, I. L . E ., 11 A ll., 310, au<i Ranjii Singh v. Naubai,
1, L . K ., 24 All., 504, referred to.

Held also that imder the ludian law and procedure an original 
decree is not suspended by presentation of an appeal nor is its 
operation interrupted when the decree is one of dismissal,^ and the 
cause of action arises on the passing of the first court’s decree 
and is not suspended till that decree is finally ivffirmed on ai)peal. 
Juscurn Boid v. PirthicJiand Lai Ghoudhnry, I . Li. E ., 46 Calc.,
670, followed,

Salig Ram Miair ». Lachhman Das, I. L . K ., 50 All. ... 211

Acts— 1872— IX  (IndiaiJ Gontbaox A ct), se c tio n s  151, 152 and 160,
See Act No. IX  of 1890, section 76 ... ... ... 246

A gts—1872— I X  (Indian Contraot A ot), s e c t i o n  247, See Hindu law 776

A c t s — 1872— I X  (In dian  C o n tb a c t  A c t ) , se c tio n  251— Act No. I X  
of 1908 {Indian Limiiation Act), sections 19, 20 and 21— Partner' 
ship— Joint Hindu family— Ackmwledgment.'l. Wheu a joint 
Hindu family carries on a business, the raembers thereof are in 
the position of partners as regards persons dealing with that 
business.

An acknowledgement, theresfore, made by one member of the 
family, of a debt due by the family in the course of its family 
business, can be availed of by the creditor as against the entire 
family, dadu Bihi v. Parsotam, I . L . E ., 10 All., 418, followed.
Lalta Pmsad v. Babu Prasad, I . L . E ., 32 AIL, 51, distiiiguiBlied.

Debi Dayal v. Baldeo Prasad, I . Jj. E ., BO All. ... 982

■ Acts— 1877̂ — I (Speojfic E e lie f Act), segtiok 9, See Muhammadan
law ... ... ... ... ... . . .  86

A cts— 1877— 7. (SPECif’ic Rsi/iBii' Act), section 42, Hindu law ... 678

■ A c t s — ^1879— X V III (Legal Practitioners Act), section 28, See Civil
Procedure Code, sections 11, 96 and 100; order X L I , rule 36 ... 517

-A cts— 1̂881— \̂̂ I (Prolate a n d  ADMiNisTiiATTON A ct), skction 3—
Will— Probate— A'ppUcatian to admit to probate a draft u-ill 
neither signed nor attested.'] Draft instructions given by a tes­
tator to a lawyer, or a draft will x î't'pared on such inatructionB 
can be treated as a will so as to alknv g'raiit of probate.

Aulia Bibi v. Ala-ud-din, I. Ij. 3i., 28 A ll., 715, Janki v.
Kallu Mai, I. L . Pt., 31 A ll., 286^ and Sarnbai Amibai v. 
MaJionu'd Cassuin, I. Jli. E ., 43 Bora., 641, followed.

Balrnakund v. Bamendra Nath Glio.se, I. L . E .,  oO All. 814

.AotS— 1̂881— X X V I (NliiGOTIABIiE iNSTKUMJiMTS AoT), SiJSOTIONS 9 AND 
59— Suit hy endorsee against drawer of a cheque— "Holder in due 

\ i-;oiiTse.'’ ] A cheque is payable on demand and the amount 
becoriies payable when the cheque is presented for payment to the 
drawee.

 ̂ Where the plaintiif, on. tlie 28th of September, took a cheque
which had been drawn on the 5th of June, in good faith, for con*
sideration, without notice of its having been dishonoured and with­
out haying any reason to believe, that there was any defect in the 
title o f his transferor and it was found that the tra n s fe ro r was not 
a holder for value, the endorsement to him being fictitious, it was 
held, that the plaintiff was not a “ holder in due course”  and 
tliereforc his claim against the drawer rmist fail.

Rain Sarup v. Hardeo Prasad, I. L . E ., 50 Ail. .. .  308
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SlOIB— 1881— ^XXVI (K e g o t ia b ls  Instrum isnts A c t ) ,  s e c t io n  46—

Act No. 1 of 1872 (Indian Evidence Act), secAion 92, ‘proviso (S)
— Prom issor]) n o te— S u it on  n ote— D efen d a n t en titled  to  giv-e 
evid en ce o f  coUateTal a g reem en t delaying p a y m e n t o f tiote .]
There is notbing ia law to debar the maker of a promissoi'j 
note from pleading as a defence to a suit thereon that as a matter 
of fact the note was given for a special purpose and was not 
payable until the happening of a certain specific event wlaichs 
BO far, bad not yet happened.

Sheo Prasad, Bam Prasad v . Gobind Frasad, I . L . B .,
49 A ll., 464, followed. Sri Bam v. SobTia Bam , Gopal Rai,
I . L . R ., 44 A ll., 521, dissented from.

Bhogi Earn v. Kishori Lai, I . L . B . ,  50 All. ... 754
^OTS— 1̂882— IV  (Tean^feb o f Properts Act), seotiows 4 and 54—

Act No. X V I  of 1908 {Indian Registration. j4.ct), sedtions 17 and 
49— Usufructuary mortgage— Sale by unregistered deed of mort- 
gagor'^s interest to mortgagee— Adverse possession— BegistTation.']
The predecessor in interest of one Z>, in 1873, mortgaged a 
house to B M , the mortgage being usufructuary. In 1901 D sold 
the house to B M , for Rs. 90. A sale-deed was executed hut was 
never registered. In  1919 (D having died in 1914) D ’s heir sold 
the same house to M L  and others.

Held, on suit by the second pturcbasers for redemption that, 
although the uni'egistered sale-deed of 1901 was of no avail to 
pass title, and there could be no delivery of possession, inas­
much as the naortgagee had been in possession all along, yet the 
deed was available as evidence of a change in, the nature of the 
mortgagee’s possession, and, that being so, the possession of the 
moxtgagee must be counted as adverse from the date of its exe­
cution. The mortgagor’s heir had, therefore, in the year 1919, 
no title which he could transfer, and the plaintiifs’ suit must 
fail.

The effect of section 4  of the Transfer of Pitiperty Act is not 
to make section 49 of tlie Registration Act applicable to docu­
ments which are compulsorily registrable by the provisiong of 
section 54, paragraph 2, of the Transfer of Property Act and not 
by the provisions of section 17 of the Eegistration Act itself.

Per M ukeeji and K eh d all, JJ. (Stjlaiman, A . C. J ., dia- 
aenting) — The sale by a mortgagor of his interest in property 
of which he has made a usufructua,ry mortgage is a sale of 
i-'tangible immovarble property.”

The following cases were referred to :— Sihendrapada Baner- 
jee V. Secretary of State for India in Council, I . L . E ., 34 Cal.,
207, MutJmkaruppan Saniban v. Muthu Saviban, I . L . R ., 38 
M ad., 1158, Rama Sahu v . G owto  Ratho, I . L . B . ,  44 Ma.d.,
S5, Dawal Piranshah v. Dharrna Rajaram I . L . R ., 41 Bom ., 
o50, Ralimat AU v. Muhammad Mashar Husain, 11 A. L .
407, Bamasami Pattar v. Chinnan Asari^ I . Ij. B ., 24 Mad.»
449, Corea v. Appuliamy [1913] A, 0 - , 230, Mahendra Bahadur 
Singh v. Chandrapal Singh, 24 Oxadh Gases, 155, Sheikh Hush- 
mat V. Sheikh Jamir, 52 Indian. Cases, 558, Jhamplu v. Kutra- 
mani, I .  I j .  R ., 39 AIL, 696, Thomas v. Thomas, 2 Ea.y and 
Johnson, 79, Khiaraj Mai v, Daim., I . L . B ., 32 Calc., 296, iaZ - 
man Pande r , Sheo Narain Pande, 11 A . L . J ., 737 and Khedu 
Rai Y. Sh.eo Parson Rai, 1. Xj. R ., 39 AIL, 423.

Sohan X a l  iJ. Mohan X/al, I . I ; .  B ., 50 A ll., . .. 986
.t%0TS~l8&2r--IV .(T baWSEBE of  P b OI-BBTY A gI') j SEOTIOJSfS 4 ASB 137,

; Boalway receipt \
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— 188*2— IV  (Tbaiisfeb o f  P e o p e k t y  Act), s e c t i o n  6— Offerings 
at a temple— Right to rcceive, tmnsfeTahle— "'Property'^— '"Mere 
possibility."'} AVfchoiigh the rigLfc to receive the emoluments 
atec-lietl to a piiestly office is not, in tlie absence of a. custom or 
usage to thft contrary, ordinarily transferable, when the right to 
receive offerings made at a ten:iX-)ie is independent of an obligation 
to render services involving qualifications of a personal nature, 
such as officiating at the worship, there is no jiistificatioiL for hold­
ing that such a riglit is not traiuu'erable. Mancharwm v. Pran- 
shankar, I. L . E ., 6 Bom., 29S, BajalL Vurmah Valia v. Ravi 
Vum ah Mutha, 4 I. A ., 76, Durga Bihi ..v. Chanohal Ram,
I. L . B ., 4 Ail., 81, and Srimati Mallilia Dasi v. Hatmvmani 
ChaMrvarti, 1 0. W . N ., 493, referred to. Pragi v. Gauri 
Shanhar, 51 Indian Gases, 86, distinguished. Pancha Tliakur 
V, Bindeswari ThaJcur, I. Ij. E ., 43 Calc., 2S, 'and Suhh Lai 
V. Bishamhltar, I . L . E ., 39 AIL, 196, dissented fi'om. Ahmad-ud~' 
din V. Ilahi Bakhsh, I . L . B ., 34 AIL, 405, I'ollovved.

Balmukand v. Tula Barn, I. Ij. E ., GO AIL ... ... 394
AlOTS— 1882— IV  (Transfer ok. P ropertt A ct), suonofjn 28, 30,

See Hindu law ... ... ... ... . .. 375*
A cts— 1882— IV  (TiiAwspsrs op P kopeiw'V Aot), silgtions 83 awd 84—  

Mortgage— Redemption— Deposit of tmrtgage money in court—
■ Conditions neeessdty■ for an effective depnsit— Dispute as to 
minority of mortgagee.] In order that the conseqiiences attached 
by section Si «-.f the Transfer of Property Act, 1882, to a tendex 
made under section 8S of the same should ensue, it is necessary that 
the mortgage money shouhl be deposited to the credit of the real 
mortgagee, aud of him alone. Honce, where the mortgagee was 
a peri'on in whose familjf the eu!?tom of primogeniiure prevailed, 
and he died leaving him surviving two sons, it Vv'as heUd that o. 
deposit of the mortgage money to the credit of both the sons v/as 
not a valid deposit M'ifhin the purview of section 83. Debendra 
Mohan Rai V. Sona,Kum.ivaf, I. L . B.., 26 AIL, ‘291, and Madham 
Amma v. Kiinld Pathmnma, I. L . R , 23 Mad., 510, followed.
Ram Smnran v. Sahibzada Bifai Pnrtah Narain Singh, Weekly 
Notes, 1885, p. 328, distinguished.

If, upon a deposit being made, a question arises as to the 
majority or minority of the person in whose favour the money is 
jjeposited, the question must be decided by the court and 
guardian ad litem appointed, if necestiary. Jiuclcmani v. Vc.cra- 
eami, 47 M . L . J., 370, Kannu Mai v. Imlnrpal Singh, I. Tj. R.,
45 AIL, '273, Pandurang v. Mahadaji, I . L . E ,, 27 Bom., 23, and 
Gokul Kalwar v. Chandar Sclchar, I. L . R ., 48 A ll., B ll, referred 
to.

Ganeshji . Lai liohni Enktimdhuj Prasad Singh,
I. L . B ., 50 All. . ... ... ... 6SB

A c t s —^1882— IV  (Tbakspeti o f  P h o p e k t t  A c t ) ,  s e o t io n  SD— pj/rc/mss 
at auction of̂  zamindari prof&rty— Posscsftion delayed— Collection 
of rents hy jtidgment-debtor— Method of apportioning collections 
between judyement-dehtor and auction-purchaser,'] ou
the 20t]i of U'ehruaryj 1919, became the purchaser at an auction- 
sale held in execution, of a decree of some Esamindari property.
He did not, however, get possesaion until some time m June,
1919, and meanwhile the iudgement-debtor had made certain 
col/eetioas on account of the of 1919.
 ̂  ̂ Held, on suit by the auction-purchaser to recover from the 

judgement-debtor hi.g proportionate share of the moneys collected „
^hat. the rights and liabilities between the plaintiff and the defend-

TOi GEJ^ERAL INDEX.
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ant should liave been determined on the basis of the total rabi 
rent and the number of days in the rahi season, the defendant 
being given credit for a proportion of the rabi rent based on the 
numbev of days which fjill within the period of his lawful posses­
sion, and the plaintiff being credited with a share of the rahi rent 
lliased on the nnmber of days between the date of his piirehase a,nd 
the date on which the rahi rent fell due.

Nand ICisaore d. Ram Sarup, I . L . E ., 50 All. ... I&
A c t s — 1 8 8 2 — I V  ( T e a n s f e h  o f  .‘P e o p b e t y  A c t ) ,  s e c t i o n  5 2 — L is  

p en d en s— M o r tg a g e  o f  projyeriy in suit pendente lite— E ffe ct o f  
decree on rights o f  m ortg a r/ce .) T  and D sued D D  for the 
recovery of certain property. The suit was decreed, and the 
defendant appealed. Pending this appeal, the lilaintiffa mort- 
gaged an 8 biswa share in village Urena, -which -was part of 
the prop'jrty in dispute, to one, IF. Subsequently tlie parties com­
promised the eas33, and by the decree which was passed in ac­
cordance with the Gompromise each of the pa,rties} got half of the .

• property ranxtgaged, and it V'as further proTided that the defend­
ant DD  should !')e liable for the debt due to IT-' and ths.t neither 
T nor D nor their property ishould Ije liable therefor. W  having 
sold hia rights as mortgagee, the vendees then sned on the 
inorto-agra.

H e l d  by SttijAtman and Mxj"ER;n, ,T,T., that ti;ie mortgage was 
enforceable only against the -i biswa share of the village Urena. 
which was still held by T  and D.

Per  L in c s a y , J . ,  d issen tin g ;—
A transferee 'pcndente lite is bound by the decree juat as 

much as if he v/ere a party to the suit and he must be bound by 
the whole decree and is not at liberty to take advantage of one 
part of the decreie and repudiate another part.

The mortgage, therefore,- was enforceable only against the 
4 biswa share wliich had fallen to DD  under the comproniise.

Sh£o Narain v. Chiinni Lai, I . L . E ., 22 AH., 243, Gulzari 
Lai V. Madho Earn, I. L . B ., 26 All., 447, Faiyafi Husain 
Khan v, Prag 'Narnin, I. L . K ., 29 All., 339, RacUianiacthub 
Haidar v. Monohar MuUerji, I  .L . Ei., 15 Calc., 766, Moti Lai 
V . Karrab-uddin, T. Ij. R ., 25 Calc., 179, Bellamy v. Sabine,
1 DeG-. and J., 560, Huhm. Singh v. Zaulci Lai, I . L . H -, 6 
A ll., 506, ixml Anitamala Chettiar v. Malaijandi Afpaya„ I , l i .  B .,
29 Mad., 426, referred to.

Shiam Iial a. Sohan Lai, I. L . E ., 50 All. ... 290 ■
Aoxs— 1 8 8 2 — TV (Tbansfi'Vir op Property A ct), section f̂ î— MoHgags 

Lease ciaecuted hy mortgagor after passing of decree for sale—- 
Lease voidable by ancAion purchaser— “ Agricultural holding"— Pro­
cedure— No vefile.d interest in procedure— .] Held (1 ) that a  lesBe 
of complete specifio khcioat numberg, with areas and Governraent 
revenue separately specified, and where the lessee is given power 
to cijltivai:e the hinds iiimself or to liave them cultivated by other 
tenants, i,'3 a lease of an agricultural holding within.the meaning 
of the Agfra Tenancy Act, 1 9 0 1  ;

(2) that a suit for a declaration that such a lease is invalid ia 
not excluaively confined to a civil court and the revenue court has- 
jurisdiction to declare, it invalid;

(3) that where Buch a lease was executed after a decree for Bal® 
had been passed on a mortgage which comprised the property 
leased, the icase could n o t. enure.beyond the time when the mort­
gaged property was sold in execution of the decree, and could 
avoided by the |>urclia0er nnder ; section 02 of the Transfer of”

' Property .Act';
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(4) that enactments dealing with procedure have an immediate 

©Sect and must, unless the contrary is expi-essed, apply to all 
actions, whether coniKienced before or after the passing of the Act.

Sher Khan v. Dehi Prasad, I . L . R ,, 37 AIL, 9-Bi, Earn Singh 
T. Girraj Singh, I , L , B ., 37 AIL, 41, and Raghunath v. Ganesh,
I. L . R ., 42 AIL, 222, referred to. Emti Dhandei Kuar v, 
Chhotu Lai, 19 A. L . J ., 890, and Amina Bihi v. Saiyid Yusuf,
I, L . E ., 44 AIL, 748, diBtinguiahed.

Nisar Husain v. Sundar Lai, 1. L . E ., 50 All, ... 202
4oTS— 1882— IV  (Tbansfek o f  Property A ot) ,  s e c t io n  53— Fraudulent 

transfer— Hindu law— Joint family property— Partition after decree 
oitained against the father.’} The sons in a joint Hindu faniily 
at any tinie tip to attachment of the joint family property can 
enter into a partition with their father with the express object 
of avoiding attachment of what up to tho time of the partition 
has been jaint family property, and if they do so, their individusJ 
property acquired by the partition will not be liable to attach- 
meut. The partition can only be set aside on evidence shov;dng 
fraud, and the mere fact of the desire to save their ijroperty 
will not be sufficient to justify an iaference of fraud. Tndar Pal 
v. The Pmperial Banh of India, I . L . K ., 37 AIL, 214, dis­
tinguished. Bhagwant v. Kedari, I. L . E ., 25 Bom., 202, 
Krishnasami Konan v. Eamasami Ayyar, l. L . R ., 22 M ad., Slfi, 
anr Peda Y&nhanna v. Sreanivasa Deekshataht, I . L . E .,  41 
M ad., 136, followed.

Gaya Prasad d. Murlidhar, I . l i .  B ., 60 All. . ’ 137
A c t s — 1882— IV  (Teaksfbr oi? P b o p e u t y  A c t ) ,  s e c t io n  55, olacsb (1) 

ig)-~^Act No. IX  of 1872 {Indian Contract Act), section 69— Sale 
of immoveahle inoperUf— Discharge of incumbrancx— Purchaser 
discharging imdisclosed mortgage— Liability of 'oendor— Construc­
tion of cantraot.l A  stipulation, in a contract for the sale of 
inamovable property that in the event of part of the property 
being sold as the result of an undisclosed incunabrance the vendor 
shall repay a proportionate part of the consideration, does not affect 
th e  vendor’s obligation under section 55, clause (1) {g) of the 
Transfer of Property Act, 1882, to pay incumbrances, nor the, con­
sequent right of the purchaser under section 69 of the Indian 
Conti-act A c t , 1872, to recover from the vendor the amount paid in 
discharge of a mortgage decree obtained after possession has been 
taken,

Bhagwati v. Banarsi Das, I . I /, B ., 50 All. ... 371
A cts— 1882— IV  (TsAHSFEn of P bopebty A ct), sections 74, 62^ 95

AND lOO— Suit for contribution— Limitation— A'ct No. I X  of 
1908 {Indian Limitation Act), schedule I , article 132— '"Subroga­
tion”— “ Inoumhrdnce."'] JR, being tha owner of a large ranount 
of £mmovable property, executed a number of mortgages on 
different dates and in favoiir of different mortgagees,' and in 
several instances the same items of property were TOorto‘ac>'ed 
more than once. One of these mortgages, dated the 23rd°of 
September, 1899,' was put in suit and a decree obtained thereon, 
when one CL, who was a party to the decree and was interested 
as a puisne mortgagee of one of the items included in the 
mortgage and also as a purchaser of the game, paid the whole of 
the decretal amount on the 19th of July, 1916^ Thereafter CL  
sold all the rights which he had acquired by thia payment to
A A and others, who on . the 23th of April, 1923, brought the
presertt suit, asking for contribution as against, eeveral nroparties 
ield  by the defendants.
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Held, that tTae suit was not barred by limitation. The 

riglit to contribution arose on the payment made on the 19th 
oi July, 1916, and under article 132 of the first schedule to 
the Indian Limitation Act, 1908, the plaintiffs had twelve years 
within which to sue. Raj Kamini Dehi v. M îJcanda Lai 
Bandajiadliya, 57 Indian Cases, 868, dissented from. Shib Lai 
V.  Munni Lai, I . L . E>., 44 A ll., 67, Aslifaq Ahmad v. Wazir 
All, I , L . B.., 14 A ll., 1, and Har Prasad y. Raghunandan 
Pra.'tad, I. Ij. R ., 31 A ll., IfiG, referred to.

Meaning of the terra “ subrogation”  discussed. Digambar 
Das V. llarendra Narayan Pandey, 14 G. W . N ., 617, and Ahmad 
Wali Khan v. Shasm-ul-Jahan Begam, I. L . E.., 28 All., 482, 
referred to.

Held also, on a construction of section 83 of the Transfer of 
Property Act, 1882, that the term “ incumbrance”  as therein 
used was not confined to mortgages, but included any other sort 
of incumbrance also. Hari Raj Singh v. Alirnad-ud-din Khan,
I. L . R ., 19 AIL, 5-15, referred to.

Aziz Ahmad Khan v. Chhote Lai, I, L . E .,  50 All. ... 569-
A cts— 1884— X I I I  (A gkiculturists Loans Act), section i — Taqavi 

loan— Act {Local) No. I l l  of 1901 (^United Provinces Land
P„evenue Acl), sections 145, 183, 233(m)— Alleged wrongful attach­
ment of property to realize taqavi— Payment under protest fol­
lowed by suit against Secretarij of State.’\ One UN  having dieii 
owing’ a certain sum to Government as ta-;avi, the revenue 
authorities attached a she-buffalo in the possession of L R  on the
ground that the latter was the heir of EN  and that the buffalo
was the property of the deceased. D B  objected to the attachment, 
but his objection was ovei'ruled. H e thereupon paid under protest 
the amount of taqavi claimed, and got back the buffalo, but 
meanwhile its calf had died owing ’to its separation from the 
mother. He then sued the Secretary of State for India in Council 
for refund of the money paid, for damages for the death of the 
calf, and for the price of the milk of which he had been deprived 
owing to the alleged wrongful attachment.

Held, that section 183 of the United Provinces Land
Eevenue Act applied, and the applicant was comxjetent to’
maintain a suit against the Secretary of State, but only for the 
recovery of the amount paid and not for damages.

Balwant Singh v. The Secretary of State for India, I . L . E .,
25 A ll,, 527, followed. Tulsa Ktinwar v. Jageshar Prasad,
1. Jj. B ., 28 A ll., 563, The Secretary of State for India
in Council v. Mahadei, I . L . E ., 19 AIL, 127, The Secretary of 
State for'India in Council v. Sulihdeo, Weekly Notes, 1898 p. 173, 
and Bahai v. Bindcshri Singh, "Weekly Notes, 1905, p. 237, referrM 
to.

Daya Ram v. The Secretary of State for India in
• Council, L  L . R ., 50 All. ... . .. 354

Acts^—1887— V II (Suits VaI/Uation Act), seotion 8, See Act
jL̂ b. V I I  of 1870, section 7, clause (iv) (c) ... 61G/

A ots— 1887— I X  (Pbovinoial Small Cause Courts A ct), suctioit 17—
Act No. I X  of 1908 (Indian Limitation Act), schedule I , article:
164— Application for re-hearing— NeccssiUj for furnishing securityj 
within time. T h e  giving of security within the time limited by 
article 164 of the JBrst schedule to the Indian Limitation Act,.
1908, is a necessary condition precedent to the entertainment of 
an application tinder section 17 of the Provinbial^Small Oanser 
Courts Act, 1887, for the re-hearing of a suit which has been 
decreed ea; p a rte, Badlu S i n g h Y , P a n t h u S i n g l i , . 9 1 A . l L i .J , ,n 3 ,
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and Assan Mohammed Sahib v. Rahim Sahib, I . L . B.., ‘iS Mad.,
579, referred to.

Sura] Prasad v. Baldeo, I. L . K ., 50 All. ... . .. 854

;^OTS—  1887— I X  (ProvIjS'cial Small Cause Couiits A ct), sciiiiiDULii II ,
AH.Tic.r,R 42~Jum-di'ctto?i— Suit by one co-mortgagor who had 
•been obliged to pay the entire decroe on the nwrtijagc. for re- 
imhiirsemeni— Act 'No. IX  of 1872 (Indian Contract Act), iicc,tio?i 

*69.] Only such suits are barred by the Provinda,l Small CariBti 
■Courts Act as are actually cove/red by the words of the dil'ferent 
aitiolea and uot thosa which are in substance like Biiita described 
in those articles.

A suit, therefoie, for contribution bl’ought by ont'. co-rnortgagor 
Against another— not being a sirit falling inider section 95 of the 
Transfer oi Property Act, 1882, but ratter under .section 69 of the 
Indian. Contract Act, 1872— is not excluded from the jurisdiction of 
a Court of Biuall Cause's. Talainiand Sî ujjL v. Oobind Singh, Irj 
A. L . J., 691, CUitja Pamlc v. Amar Deo Pande, 22 A. L . .7., 855 
and liu'^a Husain v. Hatian Jan, 13 A. L . •!., 63'2, referred to.

Muhaininad Ali v. Maktub-un-nissa, I. L . R ., 50 AIL .. .  428 ,

Acts— 1890— ^VIII (Guaudia-ms akd Waeds Aot), segtion 3— Letters 
Patent, section 12— Guardian and minor— Joint Hindu family—  
Application hy karta to be appointed cjuardian of vmior members.] 
Neither the High Court nor the Pi.'strict Court -will contemplate 
the appointnient of a guardian of ]jropertyj whether that guardian 
-be the mana«er or no, in the case of a joint Hindu family, by 
'Virtue of any powers suggested to be conferred under the Guardians 
and Wards Act (YIII of 1890). Jhabbu Singh v. Ganga Bishan,
I . L . R ., 17 All., 539, Ellen Ramni v. Charles Spenoer, 2 
A. L . J,, 81, Jairam Luxmon, Petitioner, I . L . R ., 16 Bom.,
634:, Jagannath Rarnji, Petitioner, I. L . II., 19 Bom., 96, and 
Be Manilal Hurgovan, I . L , R ., 25 Bom., 353, referred to.

The High Court has jurisdiction, by virtue of clauise 12 of the
• Xtetters Patent, in respect of the persons and propertie?3 of minors, 

but the Higli Court refused to exercise that jurisdiction in the case 
of a joint Hindu family, on the grounds of inexpediency and want 
of precedent,.

In the matter of Grovind Prasad, I . L . B ., 50 AIL ... 70S

A cts— 1S90— V III  (GaAROLANS and Wakds A ct), s e c t io n  2d—Guardian 
and minor— Sanetioti of court to sale of mimn'ft j)roperty— Condi­
tion subsequent itnposed on guardian— Effect of guardian's failure, 
to comply.'] A District Judge, wbiie granting perrnission, to a 
certified guardian of a minor to transfer tlie minor’s property, can 
impose conditions on the guardian: but a distinction muat he drawn 
ibetweeu. a condition precedent and a coiutition subsequent im­
posed on the guardian. The only duty cast upon, the transferee by 
law is that he must satisfy himself that the o)'der sanctionirg the 
-transfer has been strictly complied with by the guardian np to 
the time of the execution of the deed of transfer and that no con- 

■ditions precedent imposed by the order have been violated. If 
by the. order sanctioning the transfer, the guardian and not the 
transferee is directed to do certain acts after the execution of the 
deed of transfer, the failure of the gaardian to comply -wifch that 
.direction cannot ail'ect the validity of the transfer. Dyam  
Khan v. Sarat Chandra Do, 26 C. W . N ., 218, and Kunja Mai 
Ganri Shanker, 3 A. L . J., 30, referred to. Sri Thakur Kishori 

Mamanji Mahara.j v. Diiley Bam, 22 A . Ij. J ., 153, distiuguished.
Siibliaai Ali v. Ghittu, I. Xj. B ., fiO AIL ... ... 63
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fAo’s s —1890— V III  (G u a k d ia n s  a n d  W a r d s  Aot), s e c t io n  30, Seb
Mortgage ... ... . . .  . . .  218

^^OTS— ^1890— ^VIII (G uabdians and AVards A o t), s e c t io n s  33  and 43—  
Distinction between provisions of the_ two sections— Effect of 
guardian filing a suit on behalf of his ward without obtaining 
consent of court,] The g^^ardian of a minor Mubammadari girl, 
with the conseBt of the 'District Judge, entered into certain arbitra­
tion proceedings with the object of settling disputes be.vveen his 
■ward and her brothers. An award was inade and a decree in 
accordance therewith followed. Subsequently the girl married, 
being still a minor, and her husband wafs ajjpointed her certified 
guardian. The husband then applied to the District Judge for 
permission to institute a suit on behalf of his wife to get the arbi­
tration proceedings and the decree based tl^ereon set aside. The 
■Judge refused permission.

Held that no appeal lay from such order. But there waa 
nothing in the Guardians and Wards Act to prevent a guardian 
from tiling a suit on behalf of his ward without the consent of 
the Judge; only, in such a case the guardian would not have the 
protection all'orded by sub-clause (3) of .section 33 of the Act.

Taskin Fatma v. Muhammad Munim Bakhsh, I. Jj. E-..
30 A l l .  . . .  . . .  . . .  . . .  585

^OTS— 1890— I X  (Indian Bailw ays Aot), segtiows 3 (4) anb 13'2—  
Bailway " — Staff quarters not part of a "  railway ”  within the 

meaning of section 3(-l).] Staffi-quarfcers or any building of a 
residential character, though they may be on xailwa.y land, catii^ot 
be deemed to be a part of a ‘ ‘ railwajy ”  within the meaning of 
section ?3(4) of the Indian Railways Act, 1890.

Where a person was found playing cards at the house of 
a railway employee, situated between two railway lines, and there 
■was no evidence to show that hia entry on these premises was 
unlawful : held, that he cotild not rightly be convicted under 
section 122 of the Eailways Act. Marram Aiyar v. Mercer,
23 Indian Cases, 177, referred to.

Emperor v. Ijodai, I , L . B ., 50 All. .. .  . .. 34
^ O T S — 1̂890— I X  ( I ndiaisi R a iIjW.a y s  A c t ) ,  s e c t io n  76— Risk-note form 

B— Negligence— Burden of proof— Act No. IX  of 1872 (Indian 
Contract Act), sections 151, 152 and 160.] Held, on a construc­
tion of “ risk-note form B ” tiuit, where a plaintiff is claiming 
damages from a railway company for the loss of entire paciiages 
belonging to one consigmneiit, after the plaintiff has given evidence 
of the loss, it is for the defendant company to show that there has 

been no wulful neglect on their part, and by “ wilfnl neglect”  is 
meant the failure to take such precautions a.s a prudent man \vo\ild 

taba in respect of his own goods to provide against such loss or 
theft as a prudent man would contemplate as not merely possible, 
but as lilcely. Bast Indian Railway Co. v. Nathmal Behari Lat,
I . L . R ., 39 AIL, 418, and East Indian Railway Co. v. Sri Bam  
Mahadeo, I . L , B ., 46 AIL, 125, not followed, i l . G. Smithy Ltd.
V.  Great Western Railway Co., [1922] 1 A. C . ,  179 distinguighed,

• Sheo Narain v. East Indian Railway, I . L . R ,, 50 AIL ... S46
— 1̂894— I (Lani) AcQUismoN Aot), siiCTioN 23 (1) (i)-——Aci 
(Local) No. V III of 1919 (United Provinces Town Improvcmeni 
Act), schedule, paragraph 10 (3)— Improvement TruH— Valuation 
of land acquired for purposes of Held (1), that the correct
interpretation of section 23, sub-section (1), clause (1) of the L/and 
Acqxiisition Act, 1894, as amended by pai’agraph 10, olause (3)
•of the Schedule to the United Provinces 'Town Improyeinent
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A ctj 1919, is  tbat the Kiarket-value of tlie land to be aeqini'ed is to 
be calculated esclusW ely in accordance with tbe use to w hich the 
land is being put on the date on w hich  notice issues uiider section
29 or section 36 of the United Provinces T ow n  Im provem ent A ct ; 
and (3) that w bere on such date the land to be acquired is uot 
being put to any use, its market-value m ay be nil.

Secretary of State for India in Council v . M akban Daa,
I . L .  E .,  50 AIL ... ... ... ... .470'

A o ts — 1899—I I  (Ikdia^j Stami* A c t ) ,  se ctio n  57 (1) ( b ) ~ S t a m p -~  
Agreement— Document containing an agreement to pay interest, 
btit also containing items of a two-sided account.'] The first p or ­
tion of a docnment, called a sarhhat, contained an agreem ent to 
pay interest, and was signed by  two persons. B elow  their sign a­
tures was an entry of Rs. 500 as having been advanced to these- 
persons on the same date, and then follow ed entries of a number' 
o£ items on the credit and debit sides respectively, which were, 
neither totalled nor signed. Held, on a reference by the Board o f 
Eevenue, tbat the document did not constitute more than one 
agreement and vŝ a's properly stamped with a stam p of the value, of 
eight annas.

In  the matter of Shiam Sundar L iil, Shaukai* L a i,
I . I j .  E ., 50 A il. ,... ... . .. 504&

A o t s — 1̂908— I X  (Indian Ijim ita.tion A c t ) ,  se c tio n  10 ; sghedtji.e I ,  
ARTiciiE i^2~Lim itationSuit on behalf of an idol to recover 
7noney alleged to have heen misappropriated by the viutaioalli 
or manager.'] Held that a suit brought in  the nam e of an idol 
installed in  a H indu temple to recover money alleged to have beerx 
w rongfully diverted to bis own use by the manager or mutatvalli, 
instead of having been employed in  the service of the idoL is not a 
suit against a trustee in whom property has become vested in 
trust for any specific purpose, within the meaning of section 10’ 
of th? L im itation A ct, but is a suit for m oney payable by  the- 
defendant for money received by the defendant for the  p laintiff's 
use.

Vidtja Varuthi v. Balusmm /luijar, I. L . E ., 41 Mad., 831, 
followed.

Jaisth Madho Aehariyaji Thakur Sri Gath Ashram
Ifarainji, I . L . E .,  50 A ll. . .. ... . .. 26g-

A cts— 1908— I X  (Indian L imitation  A gx), SEOcriONS 19, 20, and 31,
See Act N o. I S  of 1873, section 251 ... ... ... 982'

A cts— 1908—IX  (Indian L im ita tion  A c t ), section 20, S e e  C ivil P ro ­
cedure Code, order X X I , rule 2 (3) ... . .. ... 259'

A cts— 1̂908— I X  (Indi.\n L imitation  Ao t ) , sohbdule I ,  abticle 12,
See  Civil Procedure Code, section 47 ; order X X I ,  rule 92 .. .  686>

A c t s — 1908— IX  ( I n d ia n  L i m i t a t i o n  A c t ) ,  s o i i g d u l e  I ,  a r t i c l e s  63 
AND ‘67— Sale-Price paid but property not delivered— Suit for
return of price— Limitation.] W h ere a purchaser pays the price 
o f properiy which lie has bought, but fails to obtain possession 
from  the vendor, he has a right to sue for the return of the pur- 
chase-money, which com mences from  the date when delivery is 
aeked for and refused. The siiit is governed, as regards lim ita ­
tion, by either article 97 or article 62 of the first schedule to the 
Indian Lim itation A ct, 1908. Mul Kunwar v. Chattar Siyigh,
I. L , B ,,  30 AIL, 402, drunachala  v . Ramas(imi, I . L .  B . ,  38 
M ad., 1171, referred to. Janah S ingh  v. W alidad ' K h a n , 13 
A , Ij. j .  , 669, and H a n u m a n  K a m a t v, Ila m h n n n  M a n d u r,
I . L . R .,  19 Calc., 123, follow ed.

■^'undan L a i v. Bisheshar Dayal, I .  L . E ., 50 AIL 9gi
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A o t s — 1906— I X  (INDIA'S l im it a t io n  A c t ) ,  s ch e d u le  I ,  ARiiCLfi 85—  

Limitation— Prinoipal and agent.'\ Defendants, w ho were dealers 
in  gra ia , employed the plaintiffs as coinniissioa agents and pro­
vided (as principals) to start w ith certain sums of m oney to serve 
as covfi-f. P la in tiffs . were then asked to make certain purchases in 
the market, T he plaintiffs m ade the purchases, spent for the 
purpose what money of the defendants they had, and, when neces­
sary, supplied the balap.ce out o f their own funds. The amount 
advanced by the, defendants was credited to them in their 
account. The am ount paid by the plaintiffs was debited to the 
defendants in the sam e account. D efendants were further debited 
w ith  plaintiffs ’ com m ission and incidental charges. L ater on,, 
plaintiffs debited defendants’ account with interest on the m oney 
they had spent oil behalf of defendants. The n ext transaction 
m ight be one of purchase or one o f sale of goods previously pu r­
chased. I f  it was a case of purchase, the same process of entry in  
the account would be gone through. I f ,  however, there w as a 
transaction of sale o f  goods  previously purchased im der the orders 
of defendants, plaintiffs sold the goods, credited defendants with 
the price fetched, and debited them  with plaintiffs ’ conaniission 
and incidental charges. These transactions continued for about a 
year, and the year o f aecoxint closed in  October, 1920. O n the 
28th o f M arch, 1923, plaintiffs sued to reco\'er the balance which 
they alleged to be due to them on the account."

H e ld , that article 85 of schedule I  to the Indian  jjjraitatiori.
A ct, 1908, applied, and the suit was not barred by lim itation.
Sheo Pariah Singh v. B n j Kishare, 15 Indian  Cases, 336, 
'Namherumal Chetty v. Kotayya, 21 Indian Cases, 773, Ram 
Pershad v. Harhans Singh, 6 C. L . .7., 158, Birnh. of Mvltart 
V. Kainta Prasad, I . L .  R .,  S9 A ll,, 33, Vehi Pillai v. Ghose 
Mahomed, I. L . R . ,  17 M a d ., 293, Madhav Motiram v. Jairam 
Sakharam, 23 Bom . II/. R .,  6-40, Watsoit v. Aga Mehedee Sherazee,
L . R .,  1 I . A ,, 346, and Ratan Chand v . Asa Singh, 62 Indian 
Cases, 898, referred to.

Dau D ayal Piari L a i, I . L . B ,, 50 AU. ... ... fM&-

A cts— 1908— I X  CIudian L imitation  A ct), sch b d u m  I , articles 91 .and
118, Hindu law ... ... . .. . .. . .. 885-

A c t s — 1 9 0 8 — I X  ( I n d ia n  L im i t a t i o n  A o t ) ,  s c h e d u l e  I ,  a r t i c l e s  91  
AN D  1 2 0 — Limitation— Difference between a deed which is mdl 
and' void and one which is good but voidable.1 W h ere  a deed is 
ah initio null and void , there is no necessity for a person w ho 
considers him self aggrieved thereby to come to  court prom ptly and 
have the deed actually cancelled or set aside, but where a deed 
is good but is voidable at the option of the party aggrieved, he 
m ust com e to court w ith in  three years to have it  set aside,

A  suit for a declaration that a transaction em bodied in  a. 
particular deed w as, from  its very inception, a sham transaction is 
to  be distinguished from  a suit fo r  cancellation of the deed and 
does not fall w ith in  the purview  o f article 91 of the first schedule 
to  the Indian  L im itation  A ct, 1908. Sangawa v. Huchangowda,
I .  L .  E .,  48 B om ., 166, Petherpermal Chetty v. Mimiandy Servai,
I. L .  B ,,  35 C alc., 551, and Jagardeo Singh v. Phuljhari, I ,  L .  B.|
30 A ll., 875, follow ed.

M uham m ad N azir i;. 2u la ikha B ib i, I . Xi. R .,  50 A ll. 61(>*
A cts— 1908— I X  ( I n d ia n  L im i t a t i o n  A ot) , s o h e d u lb  I ,  a b t i o l e  116—

Suit for damages for breach of contract in writing registered—  
— Limitation— ContraGt ei^idenced by registered qabuliat -witli'
out a patta .] A  suit for dam ages for breach of contraet based 
u poa  a registexed qabuliat signed b j  the lessee . and a iK;c])ted b y .

GENERAL INDEX.
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the lessor, but. no patta  having been executed, is governetl as to 
lim itation t y  article 116 of tlie first schedule to the Indiim, 
Limita,tlon A ct, 1908. Apaji v. N ilkantlia , 3 B om ., Li. B ., 667, 
Am halavana Pandaram  v. Vaguran, I . L . If'., 19 M ad., 52, K otappa  
V. Vallur Za m in dar, I. L . E ., 25 M ad., bQ, G itisli Chandra D as  
V. Kunja Behari Malo, I. L . S . ,  35 Ca,Jc., 683, Botiivarig Baja 
Gliellaphroo Chowdhuri v. Banga B ehari S en , 20 O. W . I'i.. 408, 
and TricomJa^'s G ooverji B hoja  v . Gopi-uatlt Jiu Thalcui\ I. Ij. II.,
44 Calc., 759, referred to.

Parbati v . Sarup Singh, I. Tj. E ., 50 A ll. ... ... 661
.-Acts— 1908— I X  (iNDrAW LiSf7TATiON A ct), schedtiijj; T, AivncijiiS 1.-20

AND 126— Joint H in d u  fa m ily— R em ed ies of son  aijtmist alie.nation 
o f fa m ily  propei-ty by father— L im ita tion .'} A rticle 126^ of the 
Indian L im itation A ct, 1908, is based upon the principlo tliat a 
son ’s knowledge of alienation by his father ordinarily ariae.B . 
when he sees the alienee in possession. In cases vvliere the alienee 
neTer gets possession., no lim itation can a rh e  vuider article 126.
In such cases the rigirt of the son w ill am ount loerely to obtain­
ing a declaration that the deed is invalid and the liinitation 
prescribed for such a stiit is that provided for by article 120.

H eld , therefore, that article 1*26 does not apply to a BirLt by
H indn sons to  set aside a mortg^age made by the father in favour 
of persons "who were already in possession under a previous m ort­
gage. M iinia Goundan y . R am asam i C h c tty , I. Ij. E.., -It M ad.,
650, referred to,

Bindeshri Upadhiya e. Sital Uxiadhiya, I . L . R . , 50 All. 163 
-iAore— 1 9 0 8 ^ IX  (Indiajt A ct), scHKButj-', I , aktiox.k 132

S e e  M ortgage ... ... ... ... ... 328
..Acts— 1908— IX  (In di .̂ n L imitation A ct), S!CHT.:oi:i.K I, AimonE

132, See  Act No. IV  of 1882, sections 74, 82, 9.5 and 100 , ... 569
A cts— 1̂908— IX  (Indian L imitation A ct), schedule I ,  autioi ê 142,

S ee  Civil Procedure Code, order X X I ,  rule 96 ... ... 813
-A cts— 1908— IX  ( I n d ia n  L i m it a t i o n  A c t ) ,  .soheihti/Ij I ,  abthjIjK S 1-12 

AND 144— Suit for possession  of im m ovahle -propertif— L im ita tion —
— A d verse possession— Burden o f proof.'\ If a suit i.s for pos8es- 
sion by a plaintiff who says that while be was in po.SKewf îon of the 
property he was dispossessed or has gone out of pos,session, then 
he mxist show possession within twelve yeans of the aiiit. But 
every other case in which a plaintiff 'claims possession of immov* 
able property must be a case under article 144 of the Lim itation 
A ct, unless otherwise specially provided, and in .stioh a case 
limitation only begins to run where the defendaut’tj possession 
becomes adverse. In  such cases the omi.s lies on the defendant to 
plead and prove that his po.ssessioa becatne adverse and continued 
adverse for more than twelve years before the suit. Jai Chand 
Bahadur v . Girwar Sincih, I . L . B .,  41 A ll., 669, and Secretary o f  
State for India in  Cotmcil v, Ghellihani Raiita R ao, I. Ij. R ., 39 
H ad ., 617, followed.

Kam Sm-at Singh v. Badri iSTaraiu Singh, I . L . 11., 50
a il  ... ... ... ... ... 8 9

-̂'Acwb— 190&—IX  (Indian L im itation  A ct ), soHEDm.iJ I, abtjolp, 164, S ee
A ct N o. I S  of 1887, section 17 ... ... ... ... 254

.-Aots ■—1908— I X  (Indian  L im itation  A ct), sohhdux.k 1, Aua'ioi,K 182 
— E xecu tion  o f decree— Lim itation— Application for  Nnhsfitutio7i of 
no-mes-— " S t e p  in  aid o f  execu tion ."—-Civil Procedure C ode, order 
X lC l, rule 16 ; order X X I I ,  rule 1 .]  An application for substitu­
tion of names is a step in aid o f execution. P itam  Singh  v. Tota  
S ingh , I . L .  R .,  29 A ll., 301, followed. A nnam alai M udaliar 
■p. Bamier^ I ,  L .  B .,  31 M ad., 234, referred to.
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B u ie 16 of orcltii- X X I  applies only to siibstitntion along ■ 

w ith  execution and there is no bar nnder any o f  the rules irs 
schedule 1 of the Code of Civil I ’rocedure to siibstitntion o f 
nam es by an executing eoiirt when an execution proceeding vb 
ah'eady pending,

M ohan Singh v .  Jagal Singh, I. L . 3i., 50 All. ... 621
.A cts— 1908— I X  ( I n d ia n  L i m i t a t i o n  A c t ) ,  s c h r d i i l e  I ,  a r t i c l e  382—  

Execution of decree— Ptirchane bij decree-holder— Application h>; 
deeree-holder qua auction-'purchaser for pofisession— Step in aid of 
execution— Liniitation— Civil Procedure Code, order X X I, rule 
95 .] H(dd that an application* nnder ordar X X I , rnle 95, of 
the Code of Civil Procedure by  an anction-pxirchaser to recover 
possesaion^of the property p\irchased cannot be counted as a pro- 

.ceeding in e>:ecution and a step in aid of execution by reason of 
the fact that the auction-pnrchaser hapx^s^® f*-lso the decree-
holder. Bliuguiati v. Banwari Lai, 1. I j .  R ., 31 A ll., 82, followed.
B a h n  R a m  v. Piari L a i , I ; L . R ., l l  A ll., 479, and M o ti L a ]  v. 
Malcurid. Siriffh., I . L .  R .,  19 A ll., 477, referred to.

M oksin E aza K han v. H aidar Bakhsh, I . L .  E ,,  50 AH. 670

-A cts— 1908— IX  ( I n d ia n  L i m i t a t i o n  A c t ) ,  s c h e d u l e  I ,  a r t i c l e  183,
S ee  Civil Procedure Code, section 144 ; order XXiV , rule 15 ... 76>?

..'A.0T8— 1908— X V I  (Inbian  R e g i s t r a t i o n  A c t ) ,  s e c t i o n s  17 a n d  49, See
A ct N o. IV  of 1882, sections 4 and 5-1 ... ... ... 986

- A c t s — 1908— X V I  (India-n R e g i s t k a t i o n  A c t ) ,  s e c t i o n  17 (b)— Retji.x- 
tration— C om prom ise— R ecita l o f  a greem en t b e tw e en  th e partiei ;̂ 1r> a 
m u ta tion  cnse coupled loith a req u est that the propertu in  .suit 
in ight be partitioned in a partitiiilar w ay.'] H e ld , follow ing the 
principles laid dow n in Satrolian L a i v . N a g esh tva r P rasad , 19 
Oudh Casei5, 75; 35 Indian  Cases, 770, Bakhta'X'ar y . Sm ida^ L a i,
I . L .  R .. IS A ll., 213, and M a h om ed  M usa  v. A g h o r e  K m n a r
G a n g u ly , I. X j . -R . ,  42 C alc., 801, that a docunient filed in ja 
m utation case w hich  m erely set forth  that the parties had settled 
the matters in  dispute between, them, and that thej’  desired that 
the property in  suit should be partitioned in such and such h 
m anner was not a docum ent the registration of which was necf'.':̂ - 
aary.

(-iharib R a i v . M ukh L a i l ia i ,  I. L . R . ,  uO All, ... 31
A o ts — 1908— X V I  ( I n d ia n  R g o i s t b a t i o n  A c t ) ,  s e c t i o n  4 7 , S ee  A c t

(L oca l) No. X I  of 1922, section 2 ... . .. 125
- A c t s — 1912— IV  (Indi.an L u n a c y  A c t ) ,  b e c t io n  62, S ee  C iv il Procedure

Code, sections 115 and 151 ; order X X X I I ,  rule 15 ... 335
A cts— 1913— V I I  (I ndian Oompawies A ct), siiCTioNs IB  .\nd 28,

S e e  A ct N o. I X  of 1872, section 78 ... ... . .. B95
-A ots— 1913— V I I  ( I n d ia n  C o m p a n ie s  A c t ) ,  s e c t i o n s  132, 179 a n d  234—  

C om p a n y— W in d in g  up— Official liquidator— P o w e r  to refer  io 
arhitralion— C ivil P rocedure C od e, schedule I L ]  An official 
liquidator has no power to refer to arbitration under the second 
schedule to the Code of C iv il  Procedure^ any matter in  diBpvite 
in  which the com pany that he represents is interested.

Dehra D un  M iissoorie .Electric Tram w ay Comiaariy, L td .,
(In  liquidation). In  the matter o f------- , I . L ,  E .,' 50
A ll. ... ... . .. 86T

-AoTa—-.ivti;)-—V I I  (Indian CoMPAN.uiis A c t ) ,  se ction  17l~-C/owpaT!.'y~— 
Liquidation-— D eo ree  illeg a lly obta in ed  against com pan y in  liquida* 
tion — Refuiial o f li(jui</ator to p a y .] A  com pany (bank) ^ e a t  
in to voluitlary liquidatiori, and two Uquidatoi'S;were appointedj but
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one of them ret'ased to accept the oflice.  ̂On Juiy 1 (, i9'21, _au 
order was passed by tlie H igh Couffc directing that the liqnidatiou 
be contimied as a liquidation under the snpervisiou -of the court.

Page*

the matiager, and the bank— described as in vohiut;ary liquKlation 
— through one of the liquidators, and obtained a decroe (October
31, 1924) against all the four defendants. The decree was satis­
fied in part by the two directors in their personal capacity.
Later the balance of the decree was claimed against the official 
liquidator, who refused to pay.

Held, that the liquidator was right in refusing, inasmuch as 
the decree was not binding on the company in liquidation, first, 
because it was in contravention of section 171 of the Indian 
Campanies Act, 1913, and, secondly, because the liquidator, 
after his co-liquidator against whom it was framed had refused to 
act, hacT not authority to act as a liquidator.

The bar imposed by section 171 of the Indian, Companies 
Act, 1913, caunot be \vaived by a liquidator. Narasimham v. 
Subranianiam, [1927] A. I. E ., (Mad)., 201, referred to.

In the matter of the Allahabad Trading and Banking
Corporation, Ltd., I. Ij. E ., 50 All. ... ... M9>

A c t 3— 1913~-VII (Indian CoMPANiiiis A c t ) ,  s e c t io n s  179 and 215—  
Liquidator— Givil Procedure Cade, order X X I  rule 72— SaJe.v in 
execution of decrees in favour of the company in liquidation—  
Jurisdiction to grant permission to the liquidninr to bid.] The 
Judge in winding up has no jurisdiction to make an order giving . 
a liquidator permission to bid at sales held in execution of mort­
gage decrees passed in favour of a, company in liquidation. Such 
jnrisdiction is vested under the Code in, execution courts.

On the other haiid, under sectioJis 379 and 215 of the Com­
panies -Act, a Judge of the High Court oxerci.sing winding up 
jnrisdiction can sanction any reasonable step which the liquidator 
may desire to take in the interest of the winding up, in wl ich the 
primary conceriz is the interest of the creditors and the share­
holders, mnd therefore has power to sanction his applying to the
e'secution omrt, either in a particular case or generally in all
oasftfi iQ which he thinks it desirable, for leave to bid as a decree- 
hoWer under order X X I, rule 72 of the Code of Givil Procedure,

Bank of Upper India, Ltd., Meerut v. Fanny Skinner,
L L . E ., SO All. .,. ... . .. ... 17S.

A ot-S— 1 9 1 3— V II ( I n d i a n  C ompanijss A c t ) , s e c t i o n  2 1 3 — C o m p a n y -—
— Liquidation—Power of court in a voluntary liquidation to 
stay execution of decree against the comj)any.] Held, on a, 
constrtiction of section 215 of the Indian Companies Act, 1913, 
that the court has power, in a voluntary liquidation, to stay 
further proceedings in execution of decrees obtained against the 
company prior to the resolution for voluntary liquidation, 
thoxigh that is a power 'which in a compulsory liquidation does not 
exist, because the statute itself forbids execution being taken out. 
^iglO'BaUic and Mediterranean Bank v. Barl>cr and Co., [1924] 2 
K. B ., 410, and Black and Go’s case, & Ch. App., 254, referred to.

Li re the Sri Yogashram Pharmacy, Ltd., (in liquidation),
I. L . E ., 50 All. ... ... ... 482;

A c ts — 1914— V I I I  ( I n d ia n  M o to b  V e h io l e s  A c t ) , s e c t i o n s  6 , 8 , 9 
A.ND 15— United Provinces Motor Vehicles Bii>les, 1 9 2 4 , rules 2 0 , 2 1 , 
fflwd 2̂4 Licence— Permit— Failure to frodiice permit— Power of 
distnat authority to prescribe Toide along which a piihlic motor . .
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■vehicle shall ply for hire.'] Held, (1) that there is no po^ver gi-ven 
to  the “ district authority”  either by  the Indian M otor YeM oles 
A ct, 1914, or by the rules fram ed thereunder, w hich enables that 
authority to prescribe the route along which a p u b lic m otor vehicle 
authorized to ply for h ire shall run, and (2) that there is no provi- 
siou  in  either the A ct or the rules w hich  readers punishable the noD- 
produetion of a “ perm it”  issued under rule 24, as distinct from  
a licence prescribed by  section 6 and rules 20— 22.

Em peror v . H asan  A hm ad, I .  L . E . , 50 A ll........  ... 876

.^OTS— 1920— V  (P eo-via'Cial  I nsolvency A c t ) ,  srgtio ĵs 41, 44
and 34.— Insolveticij— Surety— Effect of order of discharge on 
the claim of a who had gone surety for the insolvent
and had been compelled to pay.} K  was surety for the p a y ­
m ent of a debt due- by  G to D . G- applied to be declared insoW ent 
and in due course G- was discharged. D then sued K  and got a 
decree against h im . Thereafter K  sued G for recovery o f the 
am ount which he had been com pelled to pay.

Held that the order o f  discharge was a bar to the eiiit.
In  re Blackpool Motor Car Company, Ltd., [1901] 1 C h ., 77, f o l ­
lowed.

G angadhar u. K anhai, I .  L .  E,., 50 A ll. . ... ... 606

IAg t s — 1̂ 9 2 0 — X r v  (O h a e it a b l e  a n d  E e l ig io u s  T r u s t s  A c t ) ,  s e c t io k
3— Application for particulars relating to a trust— "Person  
interested in a trust” .^ Held that, in  regard to a trust the object 
o f which was the m aintenance of a piiblic dharamshala in  a, 
certain  city , a person w ho -was a resident of that city , a E rahm an 
by caste, and secretary o f the local Dharm  Asthan vSudhar Com ­
m ittee, was as person  interested in the trust w ith in  the purviev? ot 
section 3 of the Charitable and E.eligious Truata A ct, 1920, and 
therefore entitled to apply to the D istrict Judge to call upon the 
m anager of the dharam sala to furnish certain particulars as 
specified in the A ct. ^

Lakhpat R ai v . D urga Prasad, I . L . E .,  50 A ll. . . .  8S0
A c t s — 1922— X I  (In d ia n  In c o m e -ta x  A c t ) ,  s e c t io n s  2 (1) (a ), 3 an d

4— “ Agricultural income'"’— Money-lender talcing a usufnictuarij
mortgage of agricultural land and immediately leasing it hach to 
the mortgagor— Rent not liable to inaome-taoi}.'] I f  a person 
carrying on a m oney-lending business lends m oney in  the course 
of such business on the security of lands o f w hich he takes 
a usufructuary m ortgage and i f  he im m ediately leases those lands 
back to the m ortgagor w ith  a stipulation for fixed annual p a y ­
m ents, which am ount to a definite percentage on  the sum ad­
vanced, held, that these annxial payxaents should be excluded from  
the assessm ent o f the profits and gains of his business, as being
“ agricultural in com e”  w ithin the m eaning of section. 2 (1 ) (a) of the
Indian  In com e-T a s  A ct, 1993. Partington v . Attorney-General,
L .  R .,  4 B . and I . A pp ., 100, referred to.

In  the m atter of M akund Sarup, I. L .  B,., SO AIL 495
■A cts— ^1922— X I  (In d ia n  In c o m e -ta x  A ct) , se o tio n  4— Income-tax—  

^^Agricultural inco'tne" —  Stone quarries— Profits not exempt from  
assessment to income-tax because they have already been taken 
into account in the assessment of land revenue.J There ib ao  
provision in  the In com e-T ax  A ct which exemptg from  liability 
to  assessm ent profits from  stone quarries, not jaeing agriculturai 
incom e, w hich have already been taken into account in. assessiilg 
land Tevenue.

In  the m atter o f Shib L a i, Ganga Ila m , I. L . B .,
■ ■ 50 A ll/- ,. ■■■ 98



Act N o. X I  o f  1923 ( I n d ia n  I n c o m b -t a x  A ct), s r c t i o n s  ‘22 a n d  23—  
Income-tax— Notice under section 22(4) served on aases'xee after 
he has viade a reiurn— Non-cowpliance— Poioers of income-tax
ofiG er.] I f  an assesaee has made a return in com pliance wiiih a 
aotice under section ‘22 (2) of the  Indian Income-tas; A ct, 1922, 
and tliereai;ter a notice lias been served upon him under sec­
tion 22 (4) and the assessee has failed to com ply w ith that notice, 
the Tncome-tux officer is entitled to maiVe an assessment under 
section ‘23(4) on account of that failure and he is not bound
to proceed under section 23 (3). Brijraj Ranglal^ v. Commis­
sioner of Income-tax, [1927] A. T. R ., (Pat.), 390, diisfiontecl fi'om.

In the matter of Chandra Sen Jaini, I . L . R ., 50 A ll. . . .  588̂ -

Ao-rs— 1023— X  (Indian P ape:& Oukeency A ct), skction 25— Promissory 
note— Note framed gs -payable to lender or order not within the 
prohibition of the /le i.]  Held, that a docviment which consisted 
of a, promissory note and a receipt, and in the latter the promia- 
sory note was described as “ indultdlah^’ m eaning “ on dem and” , 
and in the note the words were that the money would be paid 
“ on demand to him, that is, to the lender, or to whomever he 
orders it to be paid” , was not obnoxious to the provisions of sec­
tion 25 of the Indian Paper Currency A ct, 1933. Chidambaram 
Ghettiar v. Ayyasawmi Thevan, I . L . R ., 40 M ad,, 858, and 
Jetha Parkha v. RamclLandra Vithoba, I . L . E ., 16 B om ., 089, 
referred to

Ajudhia Prasad Eikhnath, 1- I j. E,., 50 All. 764*

A c t s — 1923— X  (Indtaij Paper C tterency A c t ) , s e c tio n  25— Proini.^sori/ 
note payable on demand to lender or hearer or to order— Nofe in- 
valid^Question whether a suit on an iiidcpendent ohligatum will Ho 
and to xohat extent the note may he used as- evidence.^ H eld that 
a promissory note payable on demand to the lender or the bearer 
or to order offends against the provision of section 25 of the Paper 
Currency Act, 1923, and therefore cannot form tlie basis o f a suit.

H eld , by B o y s  and K e n d a l l ,  J,T., that the payee can , 
liowever, sue on the basis of any obligation, whether antecedent to 
or arising simultaneously with the execution of such a promissory 
note, independently of the execution of. the promiBs-ory note.
Iledayat AU Beg r. N(ja Kyaing, 24 Indian Caaes, 721, Shamnuga- 
natlia Ghettiar v. Snnii}asa Aiyar, 35 Indian Cases, 219, Chidam- 
harâ n Chettiar v. Ayyasaiomi Thevan, I . Xi. R .,  40 Marl., 585, 
N'achimuthu Chetty v. Andiappa, 42 'Indian, Casea,. 706, and Natara- 
jitlu Naiclcer V. Suhramanian Chettiar, I. L . B ., 45 M ad., 778, 
referred to. Held, also, that where there is other evidence out­
side the promissory note of the obligation sued upon, sxich a pro­
missory note would he admissible as evidence to be read in con- 

: junction with that other evidence to arrive at a decision as to 
whether the independent obligation is proved. W here there is no
other evidence, while the promissory note is Btill admissible in evid­
ence, there can be no decree on the basis of it alone.

Mian Bakhsh v. Bodhiya, I. L . R ., 50 AIL ... gg®s

A c T S ~ ;192 i— V I (C r im in a l  T rib e s  A c t ) , se c tio n s  20 a n d  22__
Criminal tribe— M em ber o f, failiiig to report— S u m m ary trial—
Criminal Procedure Code, section 260.] One Bihari Bhar waa 
tried summarily b y  a M agistrate of the first class for an offence 
under “ section 22 of Act V I  o f  1924,”  and was convicted and 
Bentenced to three m onths’ rigorous imprisonment. H o appealed 
from ja il, and the Sessions Judge acquitted him on ■ the sole- 
ground that the offence could not be tried summarily.

GENBBAL INDEX.
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H e ld , on  appeal by the L ocal Governineut against this order 
o f  acquittal, (1) that the M agistrate ought to have recorded 
specifically the precise offence, am ongst those inentioued in  sec­
tion  2.3 of the Crim inal T ribes A ct, w ith which the accused 
was charged a,nd ot which he -was convicted, (2) that the offence 
w hich the accused had com m itted was the om issiou to com ply 
w ith  clause (5) or division (C) o f rule 8 framed by the L oca l 
Governm ent under section 50 of the Act, and (3) that, as this 
offence was punishable with a rnaxirnvim sentence of six  m onths’ 
rigoi'ous im prisonm ent, the Sessions Judge was w rong in  acquit­
ting him  m erely because the trial was a,' siunmary one.

Em peror v . B ihari B har, I . L . R .,  50 All. ... .. .  71B-
A cts (L o (\\l )— 1901— I I  (A gea T enancy A ct), sEcnoNa v)5 and IB7—

Act {Local) No, I I I  of IGOl (United Provinces Land Rei^enve Act), 
section 42— Suit for a deelaratiori that dafendant is a trespasser—
E ffe c t  o f  p revious decision  o f a reven u e court as to d efen datit's  
status.'] In  proceedings under eection 42 o f the U nited Pi'ovirices 
L an d  Kevenne A ct, 1901 to which the zamindar Vv'iiti a party, a, 
revenue court decided that the defendant was a non-occupancy 
tenant, and the zam indar m’ade no appeal against this decision. 
Subsequently, the jzamindar sued in  a civil court for a declaration 
that the defendant v\?as a, trespasser, H d d ,  that the suit could 
not be Diaintained, the previous 6nding of the revenue covirt that 
the defendaiit was a non-occupancy tenant being binding upon the 
plaintiff. Jagam uiih  v. B a lw a n t Siiigh', I .  L . E,., -l-l A ll., 692, 
referred to.

Sheoam bar Singh v . Shecam bar Singh, I . L . B . ,  50 A ll, 5E- 
A c t s  ( L o c a i , ) — 1901— I I  (A gea  T e n a n c y  A c t ) ,  sm o tto n h  164 a n d  201 (3 )

— S u it for  profits— P res'tim ption— Shall 'p resu m e.” ’] I f  the cou- 
ditiona laid dow n in section 201(3) of the Agra T enancy Axt,
1901, are fulfilled, the presum ption raised is irrebuttable and con ­
clusive, and the court is not entitled to go into any such question 
as whether the plah itiif and defendant are m em bers of the same 
jo in t fam ily o f w hich the defendant is the harta. D urga  Prasad  
V. Ha:^ari S in g h , I .  L .  R ..  33 AIL, 799, and Shea Naraijj v, B ela  
R a i, I . L . R.', 44 A !L , 616, follow ed.

Girdhari L a i v . G obind B a i, I . I j .  B . ,  CO All. ... S6-
A cts (Local)— 1901— I I  (ArxBA Tm.-iNcv Act), sECTiorjs 16-4(2), 165 

AND IBQ— L a m h ardar and co-sharer— L ia b ility  o f  rep resen ta tive  o f  
deceased iam bardat for the ricgligencs or m iscon d u ct of his 
p red ecesso r .]  A  plaintiff can , in  a suit against the lam bardar, 
prove negligence or m isconduct v/ith a view  to getting a 
decree against the lam bardar personally or, in  a suit against a 
holder of the assets of the lam bardar, can prove the negligence or 
m isconduct o f the deceased lam bardar in  order to  get a decree 
against the estate of the deceased lambardar in the hands of sudl'ii 
holder.

T he words “  plainliiT ”  and “  defendant ”  as ’ used in sub­
section  (2) of section 164 are merely synonyma for the “  co- 
sharer ”  and “  lambardar ”  referred to in eub’Section (1), just 

'a s  they are used in section 165. D ip  S in g h  v. Tiam Charan,
I .  L .  B .,  29 AM., IS , and B h a ra t S in gh  v. T e j S in g h , I .  L . R ,,
40 AIL, 246, referred to,

H aidari B egam  i>. Srim an Thakur Laltshm i dSTarainji
Maharaj, L  L . R ., 60 AIL ,.. ... 103?

A o t b — { L o c a l ) - — 1901— I I  , ( A g b a  T e n a n c y  A c jt ) ,  s e c t i o n  165—
Lanihardar and co -sh a rer-^ S iiit hy Iwnhardat a ga in st Go-sharer 
jar projftitff o /a ir  or khudkaslit in o /M s  s?iare.] A lambar-
dar cannot sue aa lambardar one or mdre co-sliarers for any -

Pages:.
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sum due from iliera by reason of tlieir holding as sir or kJiud- 
haslit excess laud. BisliamhJiar Nath v. Blinllo, I. L . B ., 34 
All., 9S, follom^ed. Ganga Siru/Ji v. Mam Sarup, I. Ij. E .,_ 3 8  
All., 223, dissented from. Kundan Lai v. Basant Rai, 75 IjidiaB 
Cases, 330, referred to.

A  suit under section 165 of tlie Tenancy Act mnst be one for 
accounts primarily and it must be sho-wn by figures that the other 
co-abarers have no claim to tlie excess which the particular co- 
sharer, who is plaintiff, is claiming. The fact that the plaintiff 
m£iy have paid off another co-sharer out of his own pocket will 
not give the plaintiff a right to recover the money bo paid from 
a. third co-sharer.

Koka V. Chnnni, I. L . B ., 50 A l l .  ... 343
lA c t s  ( L o c a l )— 1901— III  (U n it e d  P e o v i n c e s  L a n d  R e v e n u e  A c t ) ,

SECTION 42, See Act (Local) No. I I  of 1901, sections 95 and 167 55
A c t s  ( L o c a l )— 1901— III  (U n it e d  P k o v i n c e s  L a n d  B e v h n u e  A c t ) ,

s e c t io w  99, See Regulation No. I I  of 1925, article 4 ... . .. 440
A o t s  ( L o c a l )— 1901— III  (U n i t e d  P e o v i k o e s  L a n d  R e v e n d b  A c t ) ,

SECTIONS 107 AND 111— Partition— Objections based on adverse 
possession overruled as frivolous— Question of proprietary title—  
Appeal.] In a suit for partition, whether a question of pro­
prietary title is raised or not depends on the exact ohjectiong 
raised by an objector, and when an objector claims to be in 
possession of any particular plot of land by adverse possession, 
that certainly raises a question of title.

"Where an Assistant Collector rejected objections taken to the 
partition, on the ground that they were, on the face of them, 
frivolous, it was held, that he must be deemed to have chosen to 
decide the question raised in the objections on the merits, and 
therefore an appeal lay to the District Judge.

Earn Narain v. Jagan Nath Prasad, I . L . E ., 38 A ll., 115, 
and Bhagwan But v. Brij Bhukan, 75 Indian CJases, 868, fol­
lowed. Nand Ram v. Brahmhhayal, 22 Indian Cases, 949, and 
Muhammad Nasar-ullah Khan. v. Muhammad Ishaq Khan,
I . L . E ., 32 AIL, 623, referred to.

Bam Prasad v. Mithan L a i ,  I. L .  R ., 50 All. .. .  107 
.A g v s  ( L o c a l ) — 1901— I I I  ( U n i t e d  P r o v i n c e s  L a n d  R e v e n u e  Aot), 

SECTIONS 111 AND 112— Appeal— Civil or Revenue court— Question 
of proprietary title— Right of co-shdrer to hold in severalty.] The 
right of a co-sharer to hold in severalty, if di.s;puted, involves 
a question of a pi-oprietary title, within the meaning of sec­
tions 111 and 112 of the United Provinces Land Revenue Act, 1901.

Tulsi Ravi v. Gate Ram Rai, Weekly Notes, 1904, p. 225, Mu- 
hammai Nazarullah Khan v. Muhammad Ishaq Khan, I. L . 11., 32 
Ail., S2S, Ram Narain v. Jagan Nath Pra.'iad, I. L . R ., 38 AIL,
115, and Parsidhan Rai v. Dhaneshar Rai, 86 Indian Cases, 1033, 
referred to,

Balwant Singh v. Partap Singh, I. L .  R ., 50 All. .. .  193 
-A ots ( L o c a l )— 1903— II  (B u n d e l k h a n d  A l ie n a t i o n  o p  L a n d  A c t » , 

SECTIONS 111(a) AND 233 (h), See  Civil Procedure Code, order
X X II , rule 4 (3) ... ... ... 65S

A o ts  ( L o o a l )— 1901—-III (U n it e d  P r o v in c e s  L a n d  R e v e n u k  A c t ) ,
SECTIONS 145, 183, 233(m ). See Act No. X I I I  o f 1884, section 4 .. .  354

•Act'S— (L o ca l)— 1903— 11 (B tjndblkhand A lie n a tio n  o f  Land A c t ) ,  
SECTION 16A— A ct (Local) N o . X I  of 1922 (Agra P re-em p tion  A c t) ,  
sections 3, 1 and 12— P re-em p tion — P laintiff n o t belonging to sa m e  
agriculi'U’ral tn h e  as vendbr— Com petenoff o f  Collector to sa'iiQiion
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stiit fo r  pre-em ptJon.'} P laintiff clainied a riglit on the streDg-th 
o f  a custom  i-ecorded in the w ajib-ul-arz to pr^-einpt certaiu pro­
perty, situated in Bundelkhand and sold by a co-sharer in  the 
m ahal to a non-co-sliarer. B oth the vendor and the vendee were 
m em bers of an agricultural tribe. The plaintiff was n o t ; 
but he had obtained the C ollector’s sanction to bring suits to pre­
em pt under section 16A of the Bundelkhand Alienation of L an d  Act 
o f  1903 as amended by A ct N o . IV  o f 1015.

Held, that the plaintiff had lost all right of pre-enrption, 
not OEily because, after the passing of section 3 of the Pre-em ption 
A ct, 1922, he coulcj not claim to pre-empt on th j basis of custom , 
apa it from  the provisions of the A ct itsalf, but also because, the 
land being in Bundelkliandi he was barred from  any  right to pre­
em pt, 'which be would otherwise have had under section 12 o f the 
Pre-em ption A ct, by section 7 of that A ct. Suraj Bkan v. 
Som w arpiiri, I .  I j. K,., 37 A ll., CG2, referred to.

Phul Chand v . Ram  N ath , I . L .  E .,  50 A ll. ... 130-

A c t s  ( L o c a l )  1 9 1 2 — V I  ( U n t t r d  PROvrKCES P h r v e m t io n  o f  A d x t l t e r a -  
T ioN  A c t ) ,  SECTJOTsrs 4 , 1 2  a k d  15 — Sale of ailnlterated (jhi— P ro ­
secu tion  duly sa n ction ed , hut cojnplaint n ot lodged w ith in  tim e—  
Jurisdiction .^  H e ld  on a consirnction of sections 12 and 15 of the 
.United Provinces Prevention of Adulteration A c t ,  1 9 1 2 , that; 
a conviction under section 4 was not invalidated by  reason 
o f  the com plaint not having- heon preferred w ith in  the tim e 
lim ited, although, had the accused refused to attend in  an ­
swer to the sum m ons issued against him , he conld not have been 
proseciited under section 174  of the Indian  Penal Code.

Em peror v .  P a m  Chand, I . L .  R ., 50 A ll. ... .. .  85£^

A c t s  (Locaiv)— 1919— V I I I  (IJnitkd P h ovtn ces  T ow n  Impro'vrihem'x 
A c t ) ,  schedule, paragraph 10, S ee  A ct N o. I  of 1894, section 23 (1) '
(0  . ... . .... . . . .  . . . .  ' ... : . . .  470

A c t s  (L ooal)“ 1932— X I  (A gka P itk -e m p t to n  A ct), s e c t i o n s  1 and 3  
•— Prc-eni-ption— CiLvtomary right of pre-nnption within a munici­
pal firea.lt Inasm uch as any area included within the lim its o f  a 
m unicipality is expressly excluded from  the operation o f  the A gra 
Pre-em ption A ct, 1022, it follow s that a custom of prG*emptiosi 
prevailing in such area remaina uaaffactcd.

Sri Ham Jw ala Shankar, I .  L . II., 50 A ll. ... 178

A ct (LogaTj)~1922-~=XI (Agra Prr-tsm ptto^’ Act), s e c t io n  2 ~ A c t  
N o: X V I  of 1908 (Indian Rcgi.itration Act)^ serMon 47— Regis­
tration— Applicability of the Agra Pre-emption Act, 1923, fo a 
sale-doed executed before birt registered on the date wUcn the Act 
came into force.] Held (hat the Agra Pre-emption Act, 1923; 
did not apply to a saie-deed which was executed on the day pre­
vious to its coming into operation, though registered on the latter 
date. S-arjv- Pra.'iad v. BJiagioati Prasad, 23 A, L . J ., 373, and 
Kalyannsnndarnm Pillai v. Kanippa Mooppanar, I . L . R ., .50 
M ad., 193, referred tci.

M uham m ad B ashir K han « . Kulsm n B ib i, I . L .  E  , 50
A ll. , . .. . . .  , . . . .  . 12&

A c t s  (L o cA t .'i— 1 9 2 2 — X I  ( A g r a  rT!.H-FMPTTO?j A c t ) ,  s e c t io n s  S , 7  aw d
13, A ct (L oca l) N o. I I  o r  1 9 0 3 , section 16A ; . ...\ : ■ ... 430

A cts ^ ogal)— 1033— X I  (iVonA I ’RE-iarpTTONT A c t ) , sectio:ns 4 (3) A'ND 
lG -"P re-efn p tio ii--~G la im  ba!}ed an th e A c t  and p artly on  th e  
M uh am m adan ::law~~^Effcct o f  fa ilu r e / o f  one groy .n d ---‘ ^Land.^^i 

The property which was the sub|ect o f  a suit: for pre-em ption 
consisted o f  a aam indari share arid also a one-third Bluii'e in a

.. ' 4 a d . " . "
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T’age-

house a,nd a. sugarcane pressing mill. The plaintill sued to pre­
empt the zainiiidari undfer the provisions of the Agra Pre-emptiori 
A ct, 1922, find flie share in the house aad the m ill on  the 'lasia 
o f the Muhaxumadan law. She failed in iter claim  nndi-;t the 
Muhammadan law because, the necessary demands had not been 
properly made.

Held, that the whole claim shoiild be dismi3.sed, section 16 of 
the Agra Pre-emption A ct not having made any change in  the 
law in this I'espect.

Mnharamait WiUtijat A li K h a n  v. A bd u l l ia b , I . L . R .j 11 
A ll., lOS, M ujibuUah  v. U m e d  B ib i, I . L , E .,  21 A ll., 119, A b d u l  
Rahrnan v. Hcdaijal uUah, 12 A. L ,  88, rintl PneeJi v. A z iz  
Fatim u B ib i, 19 A . L . J ., 107, followed.

-loiter, if the claim for pre-emption of the house and the 
stiga-rcane preasing mills was based on  the plaintiff’s right to pre­
empt these properties under the A ct as .be in g  attached to the land 
upon which they stood, and if the whole o f  such land was included

■ in the sale.
Abdul Khan o . Shakira B ib i, I. L . B . ,  50 A ll. ... 848

A c ts  (L ooa l]— 192-2--XI (Agea PKi-i-EAfPTiON A cr), s e c t i o n  i  (10—  
Fre-emytion— ''Sale” — Transfer tinder a comproviise decree.] N o 
suit for pre-emption TviU lie where a transfer o f ” property i3 
brought about by a decree, although that decree m ay be based on 
a compromise. Inti'mr Husain v. Jamna Prasad, 1 A . L . J . ,  247, 
and Abdur B,a3zaq v. M uvitaz Husain, I .  L .  E .,  25 AM., 334-, 
referred to.

Paras Earn v . Neksai, I .  L .  E ., 50 A ll. ... 45-i
A c t s  (L o ca l)— 1932— X I  (A ora Pke-em ption A c t ) , s e c t io n  12 (3)—  

Pre-em ption— C om petition  b etw een  sister and uncle— " T h e  com ­
mon a n cestor .” ] In  respect of a suit for pre-em ption under the 
Agra Pre-emption. A ct, 1923, and considered as heirs according to 
the Muhammadan law, there is no difference in degree betweejj 
a Bister and an uncle of the vendor; but as regards descent from 
the common ancestor the sister is the nearer, for “ the com mon 
ancestor”  must be construed as “ the nearest com m on a n c e sto r / ’

H eld  also, that a pre-emptor -who is only of equal degree with 
the vendee cannot claim to have the property sold divided between 
himself and the vendee.- Jagrup S in gh  v. Ind rasan P a n d e,
I . I i. R ., 47 A ll., 910, and Ish w a r Vpadhiya  v . Mahcfsh Dat 
Upadhiija, I . L . B ., 48 A ll., 347, referred to.

Ashraf Bibi Muhammad Abdul R aoof, I .  L . E ., 50 A ll. 404 
A cts  (L o ca l)— 1922— X I  (Agua Pke-em ption A c t ) ,  s e ction s  13 and 

20—Pre-emption— Successful snit bij one of several rival pre- 
emptors no bar to suit bij oth.ers far a share of the propcrhj pre­
empted.] W here there are several possible pre-einptors o f  equal 
degree, the fact that one has .instituted a successfti suit for pre- 
einption is no bar to the others-—if they are w ithin lim itation—  
suing for a laroportionate share in tlie property pre-empted. R aj 
Narain Bai v, Dnnia Pande, ! .  L , R . ,  32 A li., 340, foilow^ed.

Kundan L ai 1). iijnar Singh, I. L .  E .,  50 A ll. ... 61
A ct3  ( L o c a l ) — 192 6— I I I  ( A g r a  Tenakcy A c t ) ,  s e c t i o n s  4 4 , 'SaO an ii 

273— Suit for ejectm ent o f a trespasser b y  proprietor of agriciil- 
tural 2and~Jiirisdiclion~\V Jicn suit cntertairiable h ij. a civil 

PiaintiiT, a a proprietor o f an agricultural holding, brought ' 
a suit in the M unsif’s court for the ejectment of defentlant on the 
ground that the latter-vvas a trespasser. Defendant plea,dad that 
lie was a tenant, of the plaiatiif, that rent had boon accepted front 
liim  aad that under section d i o f the Agra Tenancy A ct, 1926, the
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•suit was not entertainable in  a civil court. H e ld , on a, reference 
under eection 267 o f the A ct, that the suit fell w ithin tbe four 

-corners of section 273 and was entertainable by  the civii cou rt.
B ut if the court was satisiied that the suit related to an agricni- 
tural holding, it m ust fram e an issue on the defendant’s plea of 
tenancy and submit the record to the appropriate revenne court for 

■the decision of that issue on ly, and ultim ately decide the suit 
•accepting the finding o f the revenue court on  the issue so referred.

T h e  jnrisdiction of the civil court to reftr such an issue is 
■expressly provided by  section  273, and is not intended to be barred 
by  the provisions of section  230.

Section 14 was probably enacted in  order to  allow  facilities 
to an ow ner of agricultural land in  seeking a speedy rem edy 
through the reveiiiie com ’t if  the defendant has taken possepsion 
w ithout h is consent and if he is prepared to acccpt dam ages up to 
the m asim nm  prescribed. D eb i Sahai v . D a u la t, 8 L .  E .,  Beve- 
nne, 101, referred to.

M uham m ad M uslim  v . M aharania, I . Tj. E ., 50 A ll. ... 130

A d o p tio n , iSee H indu law  ... ... ... 885
A dverse! p ossess ion , S ee  Awt 'No. I X .o f  1908, schedule I ,  articles 142

and 141 ... ... ... ... ... 8&
A d v e k se  rossBSSiON, S ee  A ct N o. I V  o f 1882, sections 4 and 54 ... 986
A gkrement, lyee Civil Procedvire Code, sections 11, QG and 100 ; order

X L I ,  rule 35 .. .  ... ... ... ... 517
A geeem en t, S e e  A ct N o. I I  o f 1869, section  57 (1) (6) ... ... 504
“ AorwiouLTXJRAij h o ld in g ” , S>ce A ct N o. TV of 1883, section 52 ... 209
■"AGBiOOTjTnrtAL incom e” , A c t  N o . X I  o f  1922, sections 2 (1) (a ), 3

and 4 ..1 . . .  . . .  . .. ‘ ... .. .  495
" A gricctltukivl income, ”  S'6)6 A ct N o, X I  o f 1933, section 4 ... 9S
AliLTjvioN, (S'ee E egulation  N o. I I  o f 1935, article 4 ... ... 440
A n te ce d e n t  d eb t . See  Jo in t H indu  fam ily  ... ... ... 3
A pp eal, S ee  A ct N o. I X  o f  1872, section 134 ... ... ... 211
A pp ea l, S ee  C ivil Pi-ocedure Code, eection  1 0 i( /)  .. .  ... 128
A ppea l, S ee  Civil Procedure Code, sections 11 , 9G and 100 ; order

X L I ,  rule 35 . . .  . .. ... ... ... 517
A ppeal , C ivil Procedura Code, order X X I I ,  rule 3 ;  Gcliedule I I ,

paragrajih 16(1) . . .  ... B-S
A p p iu l, S ee  A ct (L ocal) N o . H I  of 1901, sections 107 aiLl 111 ... 107
A ppeal, S ^ c A ct (Lacal) N o . I l l  o f 1001, sectionrj 111 and 112 ... 193
Apjpeal, S ee  L etters Patent, section 10 ... . .. . . .  865
A pp ea l from  jail. S ee  Crim inal Procednre Code, Bection -IQS ... 543
A ppeal. Rigi.it of------S e e  Procedure ... . . .  ...

s A ppeal to H is  M ajesty in  Gouixcii, S e e  C iv il Procedure C ode, sec­
tion  100, clause (c) . . .  - ... . .. . ,. 640

ArPiUL to H is  M ajesty in  Council, S e s  C ivil Procedure C ode, sec-
, tion  110  :  . . .  . . .  ; ... —  20S

Appeal. W ithdraw al o f - - — 8 m  C ivil Procedure Code, order X X I I I j -  
n i l e ' l ,

ABiiia’iUTioN, S e e  A ct N o . V I I  o f  1913, sectioiis 162^ 179 arid 234 ... 867
ARPjjBAa’iDist, See Civil Procedui'e Code, order X X I I ,  rule S ;  sclie/2aia

I I ,  paxagtapli lO- (1)  ̂ .V ... ;;r  ̂ ,,,'V ■
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ABBiTBixroN’, S ee  CiviJ Proceduro Code, scliedule ii>  paragraph 15
a x c )  ... -  -  •"

Attachment, See Act No. X I I I  of 1884, Kection 4 ... ••• S.34
ATTACHSfEKT, See Ci^'i] Procedure Code, section 60 ... SO?
A ttacsm en t, S ee  Civil Procedure Code, order X X I ,  rules 68, GO and 

63
AcGTicJN-ruKGHASER, S ee  Acii No. IV  of 1882, seetion 36 ... ... IS
Aw akk, See  Civil Procedure Code, section 104 {/) ... ... 128-
A w a rd , S ee  Civil Proceednre Code, order X X I I ,  rule o ;  scliedule I I ,

paragraph 16(1) ... •••
“ Bentipii! t o  th e  ESTATE,”  See  H indu law ... ... 776*
“ B enefit to the estatr” . See H indu law ... ... 90^'
BtTEDEjr OF FnooF, S ee  A ct IX  of 1890,^section 76 ... ... 246-
Btieden o f  p k oof, See  A ct No. IX  of 1908, schedule I ,  articlea 142 and

144 ... ... ... . .. ... ... 89̂
Bdheen o f  p k oo f. S ee  Civil Procedure Code, sections 13 and 14 ... 270.
B obden  o f  t e o o f ,  S ee  H indu law ... ... ... ... 75-
B ubdeh of m ooF , Sec Joint H indu fam ily ... ... ... 1
“ Case DECIDED,”  Civil Procedure Code, section 115 ... ... 276-
“ CATfSiNo A cmctiMSTAKCE TO EXIST,”  S ee  Act N o. X L V  of 1.860,

section. 19-i ... ... * ... ... ... Su5'
CHAaoE TO 3VUY, S ee  Act No. X L V  of 1860, section ID l ... ... OGj
CheOsxiu, See Act N o. X X V I  o f  1881, sections 0 and 59 ... 309
CiviTi ASD E rvjsnue Courts (Jurisdiction), See A ct (Local) No. I I  of

lf>01, sections 95 and 167 ... ... ... C3
CiTOi AND P.evhkct; ConrvTS, Seij: A ct (Local) N o . I l l  o f 1901, eec- ■

tions 111 and 113 ... . .. ... ... ... 103.
Civil. P roced u ee  C ode, se c tio n  S (1 1 ) ; 0F.m:n X X I I ,  b u le  5— A b a te ­

m ent of appeal— "L e g a l  re p resen ta tive "—-Effect o f order hrinrjing 
a person on ih e record as legal representative o f a deceased appel­
lant.] W lien, b y  an order which has become ijuiil, -a cerU in
person's name has been brought on to the r e c o r d 'o f  an sippcal
as the legal representative of tlie deceased appellant, it i.s not 
open to tbe respondent to urge that tlie appeal lias abated because 
Bome other heirs have been left out.

Muhammad Zafarvab Khan v . Abdul Kazzaq Ivhan,
L  L . B ., 50 AIL, ... ... ... . .. 837'

Cxvrti PaoCEDUTiE Code, section  l l — Eea judicata— “ M ig h t and ou g h t”
F irH  suit for  possess/on based on iiU e— Sc'cond suit for  
possession ns tnortgagee— T ico  • courts of different grade,
Second sv it cnniprising property claimed in  firnt m i l  a.<? 
w ell as other daivis against other defendants.'} It m ortgaged 
witli possesaion a certain property to M . A fter l i 's  death, I*’ , 
who had inherited a two-fiftbs share in tiie property, sold without, 
autliority the entire property to the mortgagee M . T , who had 
inherifed oue-fifih share, brought a suit in the M unsif’s court 
for possession of her share. H er title was proved and the suit 
was decreed, M  not having raised the defence that in any cafse ho 
was entitled to retuin possession  as usufriJctnary njorC^fagee. 
Thet-enlter J f 's  nam e was rem oved from  the^ reven u e records as. 
a mortgagee, and he broughfi a suit in the Suhordinnto 
Judge’s court against T  and the oilier heirs o f JJ, for recovery 
of iids.'^eaSiofi as mortgagee over a . three-flflhs sliaro of the pro­
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perty (excluding the two-fifths share ' of F , of which M  had 
iDecome full owner).

Held, that so far as T  and her one-fifth share were 
cerned, the suit was barred bjj the principle of res judicata.

Tamiz-nn-nissa Bibi v. Sved Muhammad HuKain,
I. L . E ., 50 All. " . . .  ... ... 306

CJiviL PiiocEDXjEE CoDE, SECTION 11— Res judicata— Mutual and ('Ojmnan 
account— Suit hij one party on the account follotocd btj n decree—
Second and sinitlar suit by the other party not maiutainable.]
A and N  were in the habit of pnrchasing goods of a similar nakire 
from each other, and of these tranaactions oiie mutual a c c o u n t  was 
kept. On this account <4 sii€!d N and obtained an ex parte decree.
N  tried to get thi.s decree set aside, but failed. He then sued A 
on the same account for the same year, but beginning and ending 
about a montli eai’lier.

Held, that the auit would not lie, being barred by the 
principle, of res judicata. Hoolc v. .Administrator~Gf'\ieral of 
Bengal, I . L . E ., '.IB Calc., iOO, refeiTed to.

Nizaxn-ud-din &. Ahmad Bhai & Co., I . I j . Pi,., 50 All. ... 28
'-Ci v i l  P b o c e d t jr e  C o d e , s e c t io n s  1 1 , 9G a n d  1 0 0 ; o tide r  X L iI ,  htjle 

85— lies judicata— Gross-appeals from a decree in one suit disposed 
of bygone judgement lollotvc.d, hy two separate decrees— Appeal to 
High Court against one decree onlji— Act No. X V llI  of 1879—
(Lcffal Practitioners section 28— Oral agreement as to
setting off fees to be earned f>y the debtor against amount due 
on a proriiissary note.'] Plaintiff sued to recover Rfs. 3,270-15-0 
as due on a promissory note executed by defendant. The defence 
was that owing to a certain collateral agreement nothing at all 
was due. The ti-ial court found for the plaintiff to the extent of ■
B s. 1,721-9-2. Both tiides ajjpealed, the plaintiff claiming the full 
amount claimed in the plaint; and the defendant again denying his 
liability in tato. ThG-se two appeals wore decided by one judge­
ment, which reduced the amount payable to the plaintiff to 
Rs. 1,145, and in consequence dismissed the plaintiff’s appeal.
Two separate decrees were, however, prepared, and the plaintiff 
appealed against the decree passed in ]i,i« own appeal, but not 
■against the decree passed in the defendant’s appeal. Held, that 
the appeal was not barred by the principle of res judicata.

The defence in the suit was that there was an oral agreement 
■between the parties that the amount ostenaibly due on tlie pro­
missory note should not be paid in cash, but should be, so to 
speak, “ worked oif”  by profes.sional service to be rendered by the 
■defaudant, who was a pleader. Held, that in view of the distinct 
provisions of section ,28 of the Legal Practitioners Act, 1879, this 
defence was not open.

Ghansha7n Singhw  Bhola Singh, I. Ij. E ., 45 AIL, 50t3, Damo- 
dar Dds v. Shcorant Das, I . L . R ., 29 A ll., ISO, Lalla Raghoobims 
Sahoy v, Musammat Asloo 20, W . R ., 294, Muhammad Sulaiman 
Khan v. Muhammad Yar Khan, I . L . B ., 11 All., 2(j7, Mariam- 
nissa Bibi v. Joynab Bibi, I . L . R ., 33 Calc., 1101, Panr.hanada 
Velan y. Vaithinatha Sastrial, I. Li. R ., 29 M ad .,- 3553,
V. Dabia, I. Li. R ., 33 A ll., 51, &nd Ham Kir pal v. Hup Kuarif 
I . L . R ., 6 AIL, 269, referred to.

JSTannu Prasad JSTazim Hu-sam, I. .Ij. R. , 50 AU. 617
Civil/ PKOCEDXfEB OoDE, BECTiONS 13 ANO 14— on a foreign 

judgement— "Judgement given, on the merits of the case"-— 
Assertion by defendant that he was not residing within tJie, juris­
diction when the suit was filed---Burden o f proof . ’j , suit
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brought in tiie Bampnr State the judgement, after giving a sim - 
mary of the plaint, ran as follows :— “ The defendant, notwith­
standing due service of siiramona, has not contested the suit, Tho 
doGum,ent is registered. The faihire of the defendant to contest the 
suit amounts to an. admission of the plaintiJf’s claim. Accordingly 
the piaintitf'a suit is decreed.”

H eld , on suit brought by the plaintifl on this judgement in 
a British Indian Court, (1) that the judgemeiit of the Eamjmr 
court was a judgement ‘ "on the merits of the case”  within the 
meaning of section 13 (b) of the Code of Civil Procedure; (2) that, 
a certified copj  ̂ of the judgement having been produced by the 
plaintiff, the British Indian Court was bound to preaume that the 
judgement was pronounced by a court of competent jurisdiction; 
and, if the defendant wished to get rid of'that presrirnption, on 
the allegation that he was not residing in Rampur on the date 
when the suit was filed, it was for him to prove that he was not, 
and not fox the plaintiff to prove that he was.

K e y m e r  V. Visvanatham  R eddi, I . 3j. R ., 40 M ad., 112, Cole 
7. Harpei\ I. L . E ., dl All., 521, and Kassim Mamoojee v. Isiif 
M ah om ed Siilaiman.i I ,  I j .  E ., 29 Gale., 509, referred to.

lahti T?rasad v. Sri Bam, I . Ij. R ., 50 All. ... ... 270

O m i Progedctse C ode, section  2i{4:)— T ransfer o f  Sm all Cause 
Court, suit to court n ot having Sm all Caus'd pow ers—
X'iuting the pendency of a suit before a Subordinate Judge having 
Small Cause Court powers, the Subordinate Judge was trans­
ferred and was replaced by another Subordinate Judge who had 
not such powers. The suit was then transferred, by order of the 
District Judge, first to the Munsif, and then to the Additional 
Mtinsif, by whom it was tried. H eld  that section 24(-4) of the- 
Code of Civil Procedure applied Hud no appeal Jay from the 
decision of the Additional Munsif. K au leshar R ai v. D o st
M uham m ad K h a n , I. L . B ., 5 All., 274, followed. Dulal
Chandra D eb  v. Eairi Narain D e b , I. L . E ., SI Calc., 1057,, 
and M adhnsudan Gopa v. Bc.hari Lai G ope, 27  C. L . J ., 461, 
referred to.

Sam Oharan, Banwari, Lai p. Kisbori Lai, Bam Sarup,
I. L . R ., 60 All. ... ... ... 810

Civn; I'*ROCEmjiuj Code, section 47 ; obdkii X X I , bulk -E x ec u tio n  
o f def-rne— Frojyerty included in  sale certificate in excess o f  w hat 
mus ordered to he sold— Suit for recovery o f excess— L im ita tion—
A ct N o . I X  o f  1908 (Indian L im ita tion  A c t) , schedule 1, 
articlft 12. j In execution of a decree for sale on a mort-
gage .'ertain property, which was neither included in the mort­
gage in suit nor in the decree, in some uneKpifrinel manner 
found its way into the sale certificate. The decree-bolder him.s'elf' 
was the auction purchaser.

H eld , on suit by the judgement-debtors to recover the pro­
perty sold in excess of what ought to have been sold, that the 
suit was not barred by either section -47 or order X X I , rule 92, of 
the Code of Civil Procedure and, as the Bale of tlie. exceys pro­
perty claimed was a nullity, article 12 of the first schedule to the 
Indian Linntation Act, 1908, could have no application. Thakur  
B annha  v. Jihan R a m  M arw ari, I . L , R ., 41 Calc., 590, followed.

Bulaqi Das v. Kesri, I. L . li ., 50 All. ... ... 686

Civji. PiLdcHDUBE C o d e , sbotion 60— E xecu tion  o f decree— ' 'D e b t s ” — .
A tta ch im n t— D eb ts  not y e t  d u e .)  The word “ debts” as imed in 
section 60 of the Code of Civil Procedure applies only to debts 
actually due ; it cannot include debts, e .g ., rent, which may become-
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duo in future. Rent which has not yet become due cannot 
be attached either as a debt or as an actionable claim. Sher 
Singh V. Sri Earn, I . Ij. R ., 30 All., 246, and Webb v, Stenton,
11 Q. B . D ., 518, referred to.

Ijachraan v. -Tarhandhan, I. L . R ., 50 All. ... ... 507

C iv i l  PKociooaKE CIodb, aiiOTioN 66— Joint H in d u  fatniii/— I ’urchase  
at execu tion  sale o f  'property b y  fa th er  in  the n a m e o f a stranger  
— P a rtition — S u it b y  m e m b er  o f  fa m ily  for possession  o f  p rop erty so  
p u rch a sed .}  The father in a joint Hindu family made a purchase 
at an execution sale of certain property in the name of one K, 
who was an outsider. Subsequently, the family property was 
partitioned and the particular piece of property in question 
fell to the share of i?, R ., being resisted in his attempt to 
obtain po.ssession from K , brought a suit to have liis right es­
tablished and for XJos.session. Held, that the suit was barred 
by section 66 of the Civil Procedure Code. B a ijn a th  D as  v.
B ish a n  D e v i , I. Li. E ., 42 AU., 711, followed. N ataraja  Mudalitjar 
V. R a m a sa m i M ndciliar, I. Ij. R ., 45 Mad., 856, B odh SincjH 
D oodhooria  v. G tincsh _ Chundcr S en , 12 Beng., lli. E ,, oiT,
N arain  D ei v. D u rg a  D e i , 1. L . R ., 35 A ll., 138, and Gan{/a Sahai 
V .  K e sr i, I. T.j. R ., 87 A ll., 545, difitiD,^uished.

Ratu Rup Teli j;.'Khaderu Teli, I. L . R ., T'O All. 51‘i

O iv iL  P r o o e d u r e  C o d e ,  s e c t i o n  6 8 ;  s g h e d i t l e  I I I ,  v a i u g e m 'h  1—  
E x e c u tio n  o f  d ecree— E x ec u tio n  transferred  to C ollector— H ig h  
C ou rt not com p eten t to in terfere w ith  C ollector's orders, even  
th ou gh  erroneous.'] W.lieu a decree has been transferred lo a 
Collector for execution under the provisions of section 68 of the 
Code of Civil Procedure, it is not competent to the Pligh Court to 
interfere with the orders ])asBed. by him even though they may be 
obviously not warranted by the provisions of schedule I I I , para­
graph 1, of the Code. Shahzad S in g h  v. H an unm n R a t, I . L . R ., 4S 
A ll., 563, anA Girdh-ari Lai v. Jhanian Lai, 25 A . L . J. 197, 
followed. M ah addji Karandiliar v. H a r i D . C h ik n e, T, Xj. R ., 7 
Bom ., 332, referred to.

Krishna Das v. Ram Gopal Singh, I. L . R . , 50 All. ... 82T

C i v i l  P boced ubk  C ode , skction  92—  R eligiou s en d ow m en t— Suit b y  
alleged trustee- a ga in st a person  a sserted  to be a trespa sser— D e v o ­
lution o f righ t to apiJoint tru stee .'] Section 92 of the Code of 
Civil Procedure has reference to those cases alone where there i& 
an allegation of breach of some express or couatructive trusti 
created for public purposes of a charitable or religious nature, or 
where the direction of the court is deeiued necessary for the ad­
ministration of any auch trust.

It has no application to suits Avhere a pluin.iir i-lainiri posses­
sion of the endowed property on the allegation that he is the duly 
appointed trustee and that the defendant is a trespasser. Inaijat 
Husain v. Paiz Muhammad, 1. L . E ., 45 A ll., 333. Muham­
mad Abdul Majid Khan v. Alnnnd Said Kluui, I. I.j. R ., 35 All.,.
159, PiMu Lai v. Dayn Nand, I. Ij. R ., 44 All., 721, ttad NiUcanth 
Devrao w. liamlcrishna Vithah T. Ij. R ., 46 P»oni., 101, rtjferredi 
to.

In the absence of a provision in the deed prescribing the- 
mode of devolution to the office of ^ihehait of a temple, and in 
the absence of a . custom to the con trary, the to appoint
a -sucee'ssor, tb-'-a shebait .reverts’ to the heirs of the .founder of 
the trust, and shebait no right to appoint a successor to 
himself. ChandranatJi Chalcrabarti v, Jadnvandra Clmkvaharti,,]
J . J j. B . ,  28 M V , :  68 9 , S h eo  :Prasad V. 29-
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All., G63, atid Sheoraian Kuwari v. Rafa Pargash, I. L . E ., 18 
All., 237, follo-vved.

Ganga Giiaran v. Earn Chandra, I. Ij. R ., 50 All.
■Civil P h o c e d t ie e  C o d e , s e c tio n  101 (f)— Order filing or rejming to file 

an award made, out of court—Appeal— Court fee.'j Held thiit an 
ap2)eal lies, under section 101(/) of the Code of Civil Procedure, 
agaiJiat an order filing or refusing to file an award without the 
intervention of the court, and that vî here such an appeal was to a 
District Judge against- the order of a Munsif, the proper coma fee 
was eight anuas.

Sanvan Paude b. Jagat Pande, I. L . E ., 50 Ail. ... 128
€ iv il Pkoobduiie C ode, se c tio n  1G9, clausis (c)— Ap'plicatiQn Jor leave 

to appeal to His Majesty in Council— Valuation of ca.‘te less than 
jR*’ , 10,000— Substantial question of law.” '} Ordinarily none 
but the parties to a litigation are concerned with the resiiiit of a 
case. In every su:;k case, where the valuation is less than the 
prescribed limit, there is no right of appeal to His Majesty in 
Counoih It is only when a ease ia of larger importanca and 
the priaciplt!, 'vvhen finally decided by their Ijordships oC the Privy 
•Couneil, will be of benefit, not only to the ptiople who are directly 
involved in the litigation, but to a considerable body of other 
people, that leave to appeal should be ' granted. Radhakrishna 
Ayyar v. Swaminatha Atji/ar, I. L . E ., ‘14 Mad., 293, Banarsi 
Prasad Kashi Krislma Narain, I . L . R ., ‘33 AIL, 2-27, and 
Mathura'Kurmi v. Jagdeo Singh, 1. D . R ., 50 AIL, 20B, follo'wed.

’The mere question Avhether a particular finding by a lower 
appellate court was a good or bad finding, having regard to the 
provisions of section lOO of the Code of Civil Procedure, is, in 
itself, no substantial question of law. Durga Chowdhrani v. 
Jewahir Singh Chowdhri, I. L . R ., IS Gale., 23, follo-'vved.

Eixchcha Saith’.var v. Hansrani, I. L. R.., f>0 All. ... 640
C rvix. P e o c e d t jr e  Code, s e c t io n  1 10— Appeal to H is  Majesty in 

. Council— “ SiibA'taniial quesiion of law"— Construction of a dacu- 
meat.] ^11 el d , on an application for leave to appeal to His 
Majesty in Cotmeil, that, the only question for decision in either 
court being’ Avhether the legal relation of the partie.s arising out 
of the execution of three doeunients of oven date was that of 
mortgagor and mortgagee by conditional sale or that of 
vendor and purchaser subject to an option of I'e-purchase, the 
decision of which depended on the application of well-defined 
legal pi'inciples to a particviiar set of facts, this did not involve 
■a “ substantia!" question of law within the meaning of section
110 of the Code of Civil Procedure. Balkishen Das v. Legge,
I. L . E ., 23 All., 14‘J, Jhandn Singh v. Wahid-ud-din, I. L . li.,
•88 AIL, 570, and liar using erji v, Parthanaradi Raijanam Garu,
L Ij, s ., 47 Mad., 729, referred to.

Mathura Kunni v. Jagdeo Singh, I. L . R ., 50 All. ... 208
Civit, PROGEntTEfi CODF.,, SECTION 111, S ee  Act No. I  of' 1872, sec­

tion 114 ... ... ... ■ ... ... 14S
"CiVJL Pbocedtjre Code, section  1 1 5 —N'ori-jainder of neces­

sary party~Order refusing substitution and consequential amend­
ments— "Case decided” ,] Held that no revision would lie 
against a.n order of a Subordinate Judge refusing to subatitute 
as plaintiffa in an_ origiaal suit certain persona alleged to be 
interested in the suit, but Vvdiose remedy as plaintilTg was already 
time-barred; the order v»as a mere interlocutory order, and did 
not anionot to the decision of a “ case” within the meaning 
•of Bection 115 of the Code of Givi! Procedure.



Tag©,
Buddhu Lai v. Mewa Ram, I. L . R ., 43 AIL, 564, Lai 

Ghand v. Beliari Lai, I. L/. R ., 6 Lao.j 288, and BaJkrishna v. 
Vasudeva Aiyar, 44 I. A ., 261, Kalidas Kevaldas v. Natliu 
Bhagavan, I. L . B ., 7 Bom., 217, Se-'ilum Patter v. Vf̂ 'era Raglia- 
van Paticr, I . L , B.., 32 M ad., 284, and Fatmabai v. Pirbhai 
Virji, I. I_j. R ., 21 Bom ., 580, referred to. Umed Mn.l Climul 
Mai, 25 A . ~Li. J ., 61, distinguished.

Equitable Trust Company v. Hafiz Muliamriiad Halim
and Co., I . L . B ., 50 All. ... ... . . .  276

•'fiiviL Pbogedure Code, sections 115 and 151 ; oeder X X X H , Buua 
15— Act No. IV  of 1912 (Indian Lnnnc.y Act), section 62— Lunacy 
— Distinction between inquinj under the Limac.y Act and imder 
the Civil Procedure, Code— Inherent potcera of High Court.1 Th-_: 
matter for determination iinder aex̂ tion 62 of Act No. IV  of 1913 
is not the sa.?:ne as the matter for determination in an appIicatioE 
under order X X X II , rule 15, of the Code of Civil Procedure, A 
court, therefore, ought not tn refuse to foiisidor an application 
made to it under order X X X I l ,  rule 15, for the sole reason that 
another court, of superior jurisdiction, has arrived at a certain 
decision, in a matter under Act No. IV  of 1912; and if it does 
so, this refusal is liable to be called in question under section 151 
of the Code of Civil Procedure. Harnand Lai v, Chaturhliuj,
I. L . B ., 48 AIL, 356, referred to.

Ohatarbhuj v. Harnand Lai, I. Li. B ., 50 All. .. .  335
'Cnai. PuooEDUUiJ CoDB, SECTION 115 ; O.RDKK X X II I , RULE 1— RcvisioTi 

— Wrong excrcise of ^discretion in allowing withdrawal of suit not 
a {/round for rcvi^jion.] Tlie fact that a eoiirt has probably exer­
cised a wrong discretion in allovviJig a plaintiff to ■withdraw his 
suit witli liberty to bring a fresh one is not a ground for revision 
within the purview of section 115 of the Code of Civil Procedure.
Jhunkii Lai v. Bisheshar Dan, I. L . B .,  40 AIL, 612, followed.

H-'asan Ali -o. Lachhman Prasad, I. L . B ., 60 All. ... 148
'Civil PE0C.iiDfi!B C o d e , beotiois' 115; o r d e b  X X H I, btjle 1— Revision 

— Order permitting withdrawal of suit tvith liberty to file fresh 
ftuit— Reasons not stated,-—Material irregularity.1 Por a coiirt to 
invoke order X X I I I ,  rule 1, without giving any reasson amounts 
to a material irregularity in exercising the jurisdiction giveix to i* 
by tliat rule. I f the comt is of opinion that an application to with­
draw a suit with liberty to bring a fresh one shovdd be granted, 
it must set forth its reasons! for holding that it sliould be granted, 
clearly stating whether it is by reason of a formal defect or by 
roason of aome other sufficient cause,

Kamta Singh v. Bhagwan Das, I. Li, B ., 50 All. .. .  199
‘CiviXi pROCEDtrKE CoDE, SECTION 144; OEDER S L V , BULis 15— Applica­

tion for restitution as a jiecessary consequenoe of an order of His 
Majesty in Council—-Limitation— Act No. IX. of 1908 "(Indian 
Limitation Act), schedule I , article 183— Accidental misdescription 
of court to which order transmitted for execution— Jurisdiction.'}
Where an application is made to obtain restitutioa as ,the ueces-

■ sary result of an order of His Majesty in Coimcil, that application 
m.ust be taken as one to “ enforce”  an order in Cdiincil and \v-iil be 
governed by article 183, and not by the general article 181 of the 
indian Xiimitation Act, 190B.

Baijnatli Das v. Balmaknnd, I . Xj. B.,: 47 AIL, 98, and 
Bri] Ital V. Damodar Das, I. Xj. B ., 44 A ll., 565* referred to.

In the case of an application under order X IjV , rule 15, of the 
Code of Civil Procedure made within 12 years from the date of the 
order of the Privy Council, the fact tlia.t by inadvertence the
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papers were directed to be sent to a wrong court would not amoual, 
to aa illegality such as would either vitiate the proceedings or 
deprive the court, to which the papers -were intended to  be sent 
down, of its jurisdiction to proceed with the execution of the 
decree of the Privy Council.

Sohan Bibi y. Baijnath Das, I . L . R ., 60 Alt. ... 767
CrviL Pbooedukb Code, siiCTioTsr 149, S ee  Act No. V II  of 1870, sec­

tion 4 ... ... ••• ••• 980
Civil Pboceditkb Code, se c tio n s  161 and 162— E x ec u tio n  o f  decree—  

Correction o f  accidental slip in ju d g em en t and decree— A b u se  o f  
th e process of th e Court.'] In a suit for partition of immovable 
property a certain portion of the property involved, belonging to 
one set of defendants, was decreed to the plaintiff and the 
portion beloBging to another set of defendants was exempted, 
and the amin of the court was oi'dei'ed to draw up a tnaj) s^howing
what portion of the property had been decreed to the plaiiitiil'.
The map, however, showed as having been decreed to thq plaintiff 
the portion which belonged to the exempted defendants, and in 
consequeiLce of this the plaintiff obtained possession of the 
property which had not been decreed to him. The exempted' 
defendants applied for correction of the record, whicli \vaa refused' 
on the ground that the decree was not at variance with the, judge­
ment .

In  revision the High Court ordered a fresh and correct map- 
to be prepared, and returned the case to the U'jwer court with' 
directions that the reviKed map should be suh-stituted for that 
existing on the record.

Sattar v. Nazir Khan, L Lf. R ., 50 AIJ. ... ... 859''
Civil Proobdctbi! Code, o r d e r  IX , bdt,h 3— Suit dismi.^s-ed and applic­

ation to restore it dismis.ved— Competence of plaintiff to bring a 
fresh suit on the same cause of action.] A suit in a Court of araall 
causes was dismissed because, on the date fixed for hearing,
neither party appeared. The plaintifl applied for restoration of 
the Buit; but his application waR disrnis.sed.

Field that it was coin[jeteut to the plaintiff to file a fresh suit 
on the same cause of action. Daya Shankar v. Raj Kumar, ‘20 
Oitilh Cases, 66, and BJiudeo v. B aik u n th i, 6.‘5 Indian Gases, 230, 
apjiroved,

Govind Prasad v. Har Kishaa, I. L . K ., 50 All. ... BUT
Civni P eocedtjbe Codr, okder X X I , exti.r 2— U ncertified payvi-ent nut

o f court in retspect o f m ortgage decree— CcrUficaUon ' r e fm e d —
. Right of mortgagor to qet baeli money so paid. } Plaintiff paid a 

sum of money to defeiidaut to be applied !,>y him tanto in 
satisfaction of a mort-gage decree preliminary which defendant 
held against plaintiff. The payment, however', -was made out of 
court and an application for its certification to the - court wus 
xesi/sted , and; ultimately rejected. Held, that, Hlthoiigh the x̂ ay- 
nieiit, not having been certified, could not be taken into acc»unt as 
a part satisfaction of the decree, the plaintiff was eutil'led, as the 
consideration for the payment had failed, to claim back the mnncy 
which he had paid, as money in the handfi of i;he dcfeiidau’t 
received by him to the use of the plaintiil. Sital iSiiigli v. Baijndth 
Prasad, I. L . H ., 44 All., S68, referred to,

Mahbub Ali u. Mnhanunad Husain, T. Tj. P .. :*>0 All. ... t i l  
C ivm  Pbocedxtrb O odb, o rd u r X X I , e u le  2, sub-bot,k (3)— A ct  

N o . I X  o f 1908 (Indian h im ita tion  A c t) , section  20— E xecu tion  
of decree— L im ita tion — Certification o f  previous p a ym en ts.J  Xf 
a decree-holder’g application for fexecution is barred by limitation,



g e n e r a ij  i n d e x . s x x i i i -

h<3 cannot save the situation by pleading a previous payment 
of interest alleged to have been made before limitation had 
tixpired  ̂ and asking the court to certify such payment then and 
iliere, i.e., when execution was already tirae-barred. Baijnath 
V .  Panna Lai, I. Ij. R ,, 46 A ll., 635, Gokul Ohand v. Bhika, 
l ‘i  A . It. J., 387, Cliattar Sinfih v. Amir Singh, I .  L . R ., 38 
AIL, 204, Eusuffzeman Sarkar v. Sanchia Lai Nahata, I . L . E .,
43 Calc., 207, Pandurang v. Jacjya, I. L . R ., 45 Eom ., 91, 
Masilainani Mudaliar v. Sethusioami Ayyar, I. L , R ,, 41 Mad.,
251, and Sheikh Elahi Bux v. Nawab Lull, 4 Pat., Ij. J ., 159, 
referred to.

Piari Mohan Pnisad u. Eaghunath Lai, I. L . E ., 50 All. 2S§

Civir. P ro ck d u bb  C o d r , o r d e r  X X I , r t j lk  16; ob d rb  XXIT , k u lk  1,
See A.ot iSTo. TX of 1908, schedule I , article 182 ... ... 621

O iv iL  P r o c e d u r e  C o d k , o b d e r  X X I ,  b u l b s  58 , 60 a n d  6 3 — E -secu tion  
of dp.nree— Attachment— Objection by judgement-dehtor that, pro­
perty is trust ‘property and he is in possession as mutawalli—  
Ohjeotion upheld— Bemedii of decree-holder.'\ The objection of a 
judgement-debtor to the attachmei:it of certain property in execu­
tion of a decree against him was that though the property 
sought to be attached was vested in him, it was vested in him 
Dot in his private capacity bat as rnntavjalli of a math, and, 
therefore, could not be taken in execution by the decree-holder.

Held that this obiection was one under order XXT, rule 5B, 
of the Code of Civil Procedure; that tlie. order of the court vipon 
it wag consequently an order passed under order X X I , rule 60, 
and that therefore ilie person against whom the order was passed 
had no right of appeal, but his remedy was by way of suit in 
accordance with rule 63,

Bhagvmn Dan V, Mahmud Bano, 75 Indian Oases, 1053,
Kartik Chandra Ohose V. Ash‘” tosh Dhar, I. Xi. R ., 39 Calc,,
^98, Ramanatkan Gheitiar v . Levaai Marahayar, I. Ij. R ., 2S 
M ad., 195, Muricfeya v. II  ay at SaJieb, 1. L. B ., 23 Bom., 237, 
Upend-i-a Nath Kalamuri v. Kusum- Kumari Dasi, I. L . E.., 42 
Calc., -140, and Seih Chand, Mai v, Durga Dei, I . L . B .,  12 A ll.,
813, referred to.

Soiiiwar Gir v. Mayanand Grir, L  L . R ., 50 A ll., ... 801'
ClVTT. pROOEOTJRE CoDIS, OBDKR X X I , RtlLE 72, See Act No. V II  of

1913, sectioms 179 and 215 ... ... ... ... 173
G m n  l?EOCBDirEK CoDB, onDEB' X X I , RULE 95, See Act No. .TX of

1908, schedule T, article 182 ••• ••• 670'
CSivir. PBOCRDiniR C o d b , ob d eb  X X I ,  k t o e  9G~Purchase of undivided

.'thare at a sale in execution— Delivery of formal possession—
■ Suit for notual fossefisio'H--Limitation~~Act No. IX  of 1908 (Indian 

Limitation Act), schedule I , article 142.] In the case of auction 
pnrchaHe of an undivided share in joint property the only po.sses- 
aion which can be delivered is joint possession, and that can "'be', 
done only as provided by order X X I ,  xule 96, oE the Code of Civil 
Procedure. Where this has been done, and the judgement- 
debtor still continues in actual possession along with ihe other 
co-owners, limitation in respect of a suit to obtain actual possession 
by means of physical partition of the shai’e purchased begins to run 
againat the purchaser from the date of delivery of formal posses­
sion. Bajendra Kishore Singh v. Bhagwan Singh, 1.
AW., iQO, 8,nd Jang Bahadur Singh Uanwgnt Singh, I. Tj. R .,
43 All., 520, foJlowed,

Sita Raia Diibe, in Rtini Sundar Prasiad, i .  B . H., 50 All, 813'
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-C iv i l  P r o c k d o k b  C o d e , o b d u r  XXIT, r u l r  4 , sun -iiuu?. (3 )— A b a t e ­

m e n t  of Appe a l — Ifotij far a b a t e m e n t  a.s- re<jards one clcferidatit 

affects the othcTS— A c t  (Ijocal) No. Ill of 1.901 (United Province!-:

Land lieDcniie Act), sections and 233 (/.:)— PaHitioii—
Ouster of iurisdiclion of ciinl coujt.] A suit for a declaration of 
title was filed against two sepa.ra!:ê  seTs of deieuda,nls a,ttd was 
diHiiiisBed, aud au appeal ajrainst tliis decision was also dis- 
missed. Tlte plaintil't's appyak'd to the High Coiirf;, and pending 
this appeal oue of tlie defendanis of tlui aeL-ond set die.d aud no 
steps were talcen within time to brins'J'is lieivH ou to the record.
Held by Sni^AUiAN, MaKEU.n, and A s h w o r t h ,  ,TJ., (on  a B pecial 
re fe re n ce  a s  to  h ow  fa r  the a p p e a l h a d  a b a te d ) th a t  Mr.; a p p e a l 
a b a te d  as to  tlio  s e co n d  set o f  d e fe n d a n ts , b u t n o t  jlh (n the  
fir s t  Bet, w h o se  iu te re s ts  w ere  s e p a ra te  and  distincd. fron i t-ho«e 
of th e  se co n d .

H eld , aI.<?o by MTjiiEBJi and Ashwokth, JJ., that the Buit, 
having" Ijeett Tiled after the eottiineucem&nk of partition pj'oceed' 
ings in a court of revenue, was not rnaintainabie.

Faqira ®. Hardewa, I. L , B ., 50 All. .... ... 559

■Civrtt P b o c k d u k i?  C o d e , o r d k b  X X I I I ,  7M.ilb 1-—Order perm itting  
withdrauml of appeal— Application for am endm ent o f decrec .]  
W h e n  a n  a p p e lla te  c o u rt  d oes  n o t  ju d ic ia l ly  d e a l w-ith th e  
m a tte r  oi' a  s^ii1 Vjut m e re ly  p e rm its  a n  a p p e a l to  be  w ith d r a ’w n ,
BO tltat the dec-rae of the court below is left intact, it cannot 
be said that it; lias eoufirmed the decision appealed from. It ie 
not, therefore, possible for siudi court to entertain an a.jiplication
for aTnendment of the decree. Abdiii Majid, v. JawaJnr Lai,
I. L . R ., 36 All., 350, Nand Lai Saran v. Dharam Kirti Saran,
I. L . E .. 48 All., 377, and ' Pitam Lit! v. Balwayit Singh, 2B 
A. Tj. J., 518, followed.

Deolii ». Jwala Pra.sad, .1. L . E ., 50 All. ... ... fi08

■‘Crvni Peogeduri?: C o d e , ortDsn XXTIT, kclb 1—■Withdrawal of suit, 
toilli liberty to bring fresh s u i t — "Fovmal dcfact."—
Where a eonrt allowed a plaintiff to withdraw liis suit vpith liberty 
to bring a fresh one npon the grc»>rad that l\e had not given 
formal proof of a doonrnei.it which was essejitial to liis snccess, it 
-was held that the court within its jnriydiction, and that the 
High Court ahonld not interfere. Jhunku Lai v. Bisheshar Das,
I. L . R,.,4 0  All., 613, followed. Baiinath Pande v. Babban Panda,
I. L . E ., 49 AIL, 459, diBtingnished.

Cbandrika Lai v. Sarai Nath, I. L . E ., 50 All. 633

“Civil PiiocEDtrRE C o d e , oudeb X X III , buuls 1 a n d  3— ' ‘ Lawful agree­
m ent"— Compromiite effected during pBudency of appeal before 
High Court~—V7idne infliienoc~~lnh&rent powers of High Court.^
A Buit by a wife against her husband for recovery of her dower- 
debt 'was dismissed. Plaintiff appealed to the High Co\n*t. 
Pending thes appeal, the parties entered into an agreement in 
piirsnariee of which-a joint application was made to the trial 
coTirt stating that the parties had agreed that the anit should be 
dismissed and asking that the application for compromise should, 
after due L-ertincation, be forwarded to the High Court; so that the 
appeal might be dismissed in terms of it. The application, 
after verificution by the plaintiff ihroiigh the muntiarirn of the 
court, was sent to the High Court, but before any decree cotild 
be paesed the plaintiff appellant died, and her heirs were brought 
upon the record.

Held, on o b je (;t io n  tsaken by the re sp o n d e n t th a t  the a p p ea l 
<'Ould n o t  be p ro ce e d e ii ^vith,— Cl) th a t  ru le  n, and  n o t  ru le  1„
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of order X X t l l ,  of tbe Code of Civil Procedure was applicable;
(2) that tlie word “ lawful”  iu rule 3 referred to agreements 
which in their very terms or nature were not “ unlawful”  and, 
therefore, might include agreements which were voidable at 
the option of one of the pairfies on the ground of undue influence, 
coercion oi’ fraud; Nand Lai v. Ram iSarjtp,, [1927] A. I . i i .,
Lahore, 516, dissented from; Bndhu Mai v. Rup Kour, [1890_1,
P . R ., No. 81, p. 254, and Ala Bakhsh Khan v. K  ns'mi Ali Khan,
[1895] P. E ., No. 48, p. 203, referred to; (3) that although it 
might be open to the Court, under section 151 of the Code of 
Civil Procedure, to refuse to record a compromise brought abont by 
■undue infhience ,yet where the person said to have been subjected 
to undue influence did not repudiate the compromise in her life­
time and the determination of the question of undue influence 
would have involved, an elaborate and lengthy inquiry, the Court, 
did not consider it neeessary to exerfi.?e its extraordinary powers 
under section 151 of the Code. Sreemati Sahitri Thalcnrain v.
Smri, I. I j .  E ., 6 p a t., 108 and Gajendra iS'mr/7i, v. Durga Kunwar,
I. L . R ., 47 A ll., 637, referred to.

Qadri Jahan Begma v. Fazal Ahmad, T. I j , R ., 50 AH....

C i v i l  PRocEmjiiB C o d f,, obbt^u XXTTT, r-ci;E 3 ;  scHKDtrt,E I I ,  paua- 
CrBAPH 16 (1)— Arbitration-—Award— Decree •passed v n t J i o i i t  allow­
ing time for fiHncj objections— -Appeal.] The parties to a pending 
suit appeared before, the court and stated tliai; they would accept 
the sta tem ea t which three pleaders of the court, w hose names uere 
mentioned, ’would make without taking oath, or, if they were 
not unaniinous, the atalemenfc of the majority. The pleaders 
w ere to decide all the points in dispute among the parties and were 
also to dispose of the question of costs. On this statement of thfe 
partie.g being recorded, the court referred the case to the three 
pleaders. The pleaders, after several adjournments, 6ied a long 
statement in vfriting, and thereupon the court pi-oceeded at once 
to decide the case in accordance with the statement, and, on 
judgement being given, a decree followed.

Held, that the proceeding was not siu «,greerneut or com­
promise, to which order X X I I I , rule 3, of the Code of Civil Pro­
cedure would apply, b ut was an arbitration. Talcing it as an 
arbitration, tl:ie court was wrong in not allowing the parties time 
for filing objections, and an appeal would lie from its decree.
Tursi R'am v. Basdeo, 24 A. I j .  <T., 705, Muhammad Ashgar Ali 
Khan v. Muhammad Imtiaz Ali, Weekly Notes, .1898, p. 200, 
and Hiraanchal Singh y. Jatwar Singh, I. P.'. B ., 46 AIL, 710, 
referred to.

Baijaatli Pra.sad v. Narain Prasad, I. Ij. R . , 50 All. ... 61<

C iv il . Puoci5DtrK.fi Cons, oudee X X X I Y , e u l e  1— M ortgage-Several 
mortgagen held bij same mortyagee over same proper 
to sue an the mortgages independently of each other.l Per 
I q b a l  A h m a d , <T. :— În view of the provisions of oi’der X X X IV ,  
rule 1, of the Code of Civil Procedure it is open to a subsequent 
mortgagee to put liia mortgage into suit witlioufc impleading the 
prior mortgagee. That being so, it is open to a per.9on holding 
two mortgages over the same property to put his second 
niorfgage into suit without claiming to enforce hia iirst mortgage, 
provided he expressly declares hia ‘ intention of reserving ; his 
rights as a prior mortgagee smd claiaiB to sell the property i 
enforcement of the second mortgage subject tof Ms rights as a 
prior mortgagee,

Per A siiw o iiT H , .1- ;—-Where a person holds tAVO inortgages 
over the same property^ he caniioi swe on the first mortgage aloner
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without foregoing the second mortgage. He can, however, snf 
and sell on a setjond mortgage provided that he declares the 

tfl-affe andexistence of a first mortgage aiid has it entered in the Bale
proclamation. Tf he does not do so, then he must be deeinetl
to liave foregone the first mortgage.

iSundar Singh v. BJiolu, I. Li. B ., ‘20 j^lt., 322, Mata Din
Ka.'sodhan v. Kazim Himain, I. D, R ., IQ A ll,, 432, and Ham
Shanlmr Lai v. Ganesh Prasad, I. D. E ., 29 AH., 385, referred to.

Earn Saran v. Abdul Ghalfar, I . L . R ., 50 All. ... 742
'OiVTi. P r ocrdtjei!! Codb, o r d e r  X X X IV , EXj-r,K G— MorUjatje— Decree—  

Mortgaged property ceasing to be available for tsah: tli.rougli no 
fault of the mortgagee— Mortgagee’s right to n personal decree.] 
Where propesrt}' the subject of a suit i'or aale ou :i, iiKjrlgagc 
has ceased to be available for sale owing to no fault of the mor(- 
gagee, the mortgagee is entitled to u jxn-soiial decree, the wtiolf', 
rig it to which the mortgagee ha,s had ;ill ahmg, but which right- 
has merely been suspended owing  ̂ to the fact that his remedy 
against the mortgaged prox>erl.y was not yet Bhown to have been 
exhausted or to be otherwise unavailable. Such a decree in 
not within order X X X IV , rule 6, of the Code of Civil .Procedure, 
nor based by analogy witTi order X X X IV , rule G, on any legal 
fiction that there has been a sale.

Ram Raghubir v. Imami Begam, 9 liulian Casen, -(O.'h 
Sheo Din v. BlKtwdni, 9 Inxlian Casea, 752; 11 Oudh Canes,
and Brij Behari v. Indarpal, 57 Indian Caaea, 9 0 7 ;............28 Cmlt.
Cases, 145, followed. Pirbhu Narain Singh v. Amir Singh,
I. L . R ., 29 AIL, 369, Bihari Lai v. Bisheshar Dayal, 9 A- Tj, J.,
569, Darhari Mai v. Mula Singh, I. L . E ., 43 A l!., 519, Kedar 
Nath V. ChandtL, I , L . E ., 2B AIL, 25, Satish Ranjan v.
Mercantile Bank of India, Ltd. I. L . E .,, 45 Calc., 702, and
Badal Singh v. Debt Saran Dnhe, I . L . E ., , 49 -AIL, 506,
.referred to.

- Bisheshar Nath v. Chandu Lai, 1. L . 11., fiO All. ... i'/ll
‘■Givn. PRQCEDtiER CoDB, ORDBB X X X IV , ECiiB 8—-Mortgage h'lj condi­

tional sale— Exeaution. of decree— Potcer of court to extend time for 
payment.^ The proviso to rule 8 of order X X X IV  of tlie Code 
of Civil Procedure aii£)lies to the whole of the rule and not 
jnerely to snb-rule (4). A court, therefore, has power to extend 
the time for payment in a suit for redemption of a mortgage by 
conditional sa e, just as in the case of any other kind of mortgage,

Narsingh Prasad Singli v. Pratap Singh, I. L . E ., 50 AIL 889
'CJivix, PEOGEDtra,E Code, ordbb X X X IV , eulk 14~-llfortga!je~~Samc 

property suhject to a usufnictuart/ mortgage and a later simple, 
mortgage to the same mortgagee— Effect of sale under a dc.craa 
tm the later mortgage.'} l\vo villages v/ere inori.gaged M.sui'nio 
tuarily on the, 20th of April, 1S77, for Efj. 22,000, and half oi n 
third village was hypothecated as collateral sacin'ity, Ji’oiir (layii 
later, the mortgagee leased the first two village.'! to the mortgagor, 
and the mortgagor hypothecated all three villages to the mart- 
gagee as security for the leaso-money. The learao-moiiuy wm  not 
paid and in consequence the lessee was ejected.' The rnortgagee 
then, having talcen possession, bTought a suit on tlie deed of tha 
!24th of April, 1877 (the Becond, and simple, mortgage) for tJie B,alo 
of tiie three villagea, subject to his earlier mortgage of the 9<)!.h of 
April, and, having obtained a decree, brought the property to ti!.t,le 
and purchased it himself.

Held, on snit by the heirs of the morf:gagor to redeem lim 
•earlier (usnfructuary) mortgage, that what waa really soh! and 
purchased by the defendants, mortgagees, decree-lioldcrs was the
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plaintiffEs’ equity of redemption, and, therefore, tlie suit coiild not 
be maintained. Khairajmal v. Dahn, L . R ., 32 I. A ., 23 ;
I. L , R ., 82 Calc'., 296, Lai Bahadur Singh v. Abharan Singa,
I . L . R ., 37 All., 165, Sardar Singh v. Batan Lai, I . L . B . , 36 
AIL, 616, Mata Din Kasodhan v. Kazmi Husain, I . L . E ., 13 
A ll., 432, and Parniatiand v. Daulat Ram, I. L . E ., 24 AIL, 549, 
referred to.

.Tagat Singh v. Jai Narain, I. Ij. B ., 50 AIL ... IQ
■Gi'Vii. i  EOCRDUEE Code, ORDER X L I ,  k u le  o~ E xccn tion  of decree—

Stay order passed by appellate court— Sale held in ignorance of 
the order— Validity of sale.} Where a subordinate court ■R’ent on 
with the execution of a decree and sold certain property in ignor­
ance of the fact that an order for stay had been paissed by the 
High Court, aiixl the property was purchased by a third party, it 
"was held that, there being no otlier objection, the aale mviHt Htand.
Sahti Nand Kishore v. Shadi Ravi, 24 A. L . J., 519, distinguished.
Th& Gamins Flour Mi'ls Co. v. Shadi Bam, 15 A . L . J ., 46,

Nonidh Sinrj'ii v. Musammat Sohtin Kooer, 4 N . W . P . H . G. E .,
135, Mian Jan v. Man Singh, I. Li. R ., 2 All., G86, Maijha Singh 
V .  Jhow Lai, 6 ISf. W . P. H . C. E . , 354, Sant Lai v. JJmrao-un- 
nissa, I . L . B ., 19 AIL, 98. Bessesssari Cho'xdh'iramj v. Harro 
Sundar Moziinidar, 1 C. W . N ., 226, Tlultum Chand Bold. v. 
Kamalanand Singh, I. Ti. E ., S3 Calc., 927, Mntltit Kitmarasami 
Roicther v. Kupijasami Aiyayigar, I . L . B ., 33 M ad., 74, Rarria- 
natlian Chetty v. ArunacheUam. Chctty, I . L . S ., 38 M ad., 7GG, 
and Venlcatachiilapati Rao v. Kamcsivaramrna, I. Ij. R ., 41 Mad.,
151, referred to.

Per Mui-ceeji, J.— The principle of stare decisis does not apply, 
as the question raised is not of substan+ive law but of procedure 
alone.

Parsotam Saran -v. Barhma Nand, I. L . R ., SO All. 41
Clivii. PRooEDtTKE Code, obdek X L I , eu le  33, See Mortgage SIS
C i v i l  Procedubb Codb, s c h e d u le  I I , See Act No. V II  of 1913, sec­

tions 152, 179 and 234 ... ... . . .  . .. 667
C i v i l  PEOCEDnRE Cod]!, s c h e d u le  I I , i'ABAOBAPii 15 (1) (e).— Arbitra­

tion— Award-—Application to revise decree based on aw-ard on 
ground of invalidiiij of reference.] The 'words “ being otherwise 
invalid" in paragraph 15 (1) (c) of the second schedule to the 
Code of Civil Procedure do not include the question Ti'hether there

■ was or was not a valid reference to arbitration. Aa apph'cation 
in revision "\'/ill therefore lie on the ground of the initial invalidity 
of the reference, Kanhaiya Lai v. Jngannaih Prasad, Ilanimum 
Prasad, I. L . R ., 43 AIL, 305, Copal Das v, Baij Nath., I . I j. R .,
48 AIL, 239 and Tej Singh v. Ghani Ram, I . L . B ., 49 AIL,
S12, foUoired. Ajudiiia Prasad v- Badar-nl-IItisain, I .  L . B ., 39 
AIL, 489 and IIart Shankar v. Ram Piari, I . L . B», 45 AIL, 441, 
referred to.

Where certain arbitrators appointed in the conrse of a pending 
fiuit at one time returned the papers to the court and said that they 
did not want to go on with the arbitration bnt r.ftei'-wards agreed 
to continue, and in fact pronounced an award on. %vliich a ^decree 
was pas.sed in due course; Held that in such circumstances the 
aivard. was not open to objection.

Miihadeo Prasad v. Badri Das, Earn Sarnj>, I . L . R ;,
50-.A1I. . . . .  . ■ : ... ,■ 935..

‘ 'C 0MM0■̂̂  ANCESTOR,,” . 5’tie Act (Bocal) No. XT of 192*3, section 1’2 (3) ... 4.04
QoMvmY— LiquidaUon— Official liquidator~-Position of a liqiiirlator as 

compared with that of the corapany before :lg[uidation---Cosl£ of

GENERAL IN DEX. XXSTVil
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proceedings out. of c o u r t . l/iquiclaiiou gives tlie offioia5 liqnidatore 
a eause of action 'wliic.h t.he "comijanj may  ̂ not b j itaeK Jiave 
possessed^

A member of a conipaĵ ĵv in liquidation if?) Ilierefore, liable iU' 
respect of unpaid calls, even tbovtgli as against the company 
the reaiizafion of sucli caila may have become barred b j  
liaiitatiori. Jagannatli Prasad v. The U. 1\ F ’-jiir and Oil Mills- 
Company^ Lifnitcd, I. L . R ., 38 All., 347, followed.

Held further, tiiafc tbe liqincJators’ claim ag-ajnBt lUi allerfeti 
contributory in respect of a certain definite number of sliaj'os 
would not be affected by tlie fact that the company had previouBly , 
Bued tlie contributory and had obtained, on u prom iso, a decree 
in respect of only half the nuraber of shares.

Held ali50, that, costs of proceedings out of eonrt by a liqni- 
dator in sifting cUiiuis and objections qiigltfc not to be awiirded 
against the daimantg or olijectors.

In re Debra Dun Musaoorie Electric Trannray Company,
Litd., (in liquidation), I. Ij. E ., 50 AIL ... J7G’

Company, See Act No. V II  of 1913, section 171 ... ... 410
See Act Ko. Y I I  of 1913, section i31.5 ... ... 483

CoirmoMiSB, See Civil Procedure Godej order X X I I I , ndea 1 and 3 ... 748
Compromise, See Act (Local) No. X I  o£ 1922, section i  (10) ... -iS'i
CoNTRA-CT. Obligation resembling------ ■, See Act No. IX  of 1872, ace*

tions-72. and 7S ... ... ... . . .  ... 818-
CoNTBrBUTJ02v'. S«5t for------- , See Act No. IV  of 1832, sections 74,

83, 95 and 100 ... ... ... ... ... 6G9'
Co-PAUCENAEY MAHAL, See Zamitidar and tenant ... ... 479
C o s ts , Sbg Muhammadan law ... ... . .. ... 733'
CoSTS— Tairatioti of— Contested application for probnf.e before a 

District Judge— High Court Uulei-:, 1SD8, eliapter X V I , rule 2—  
General liti’es (Civil), chapter X X I, rules 23 and 26.} Field 
that the rnie applicable to the taxation of costs in a eontcs-tcd 
application for probate before a District Judge is rule 2(5 of 
chapter X X I  of the General IRulea (.Civil) for subordinate civil
courts. Such a proceeding is not a “ suit" but, a “ miacellaxieouH
jadicial case.”  Sundrahai Saheb v. The CoUeclor of Behjavm,

I. Ij. E ., 33 Bom., 2.56, and Baipiaih Prasad v. Sham Sundar 
Kuar, I . L . R ., 41 Calc., S67, referred to.

Kanhaiya I/al «. Gendo> .. L . R ,, 50 All. ... 238
CotriiT Fee,s, See Act No. V II  of 1S70, section 4 ... • ... 080
COTTBT FERS, 5'cc Act No. V II  of 1870, section 7, cEanso (iv) (c), {>10’
Court F i i E ,  See Civil Procedure Code, section lt)l(/') ... ... 128
Co-w idow s , Sec Hindu law ... ... . .. ... .189-
CBiMm-w. Prookdtibr Codr, ,f?ECT.io>-s 99A, 90B 251— /let No. X L V

o/ 1860 (.Indian Penal Code), section 153,fl— Proscription of banJc hy 
Government— Application to set aside order of Government dis- 
mifssp.d by High Court— Effect of order of Iliiih Court on trial 
of author ef the proscribed book iind.er soction of the Indian
Penal Code— Act No. I  o/-lS72 {Indian I^vidence Act), sections 11 
fln^ 13.] DiTrin,  ̂ a trial for an olTenoe imder section 1.53A of tl.ie- 
Indian Penal Code, the offence being alleged to have been com- 

. initted by means of a certain book written by the actniRod, and 
when twenty v/itncsses for the prosecution had been ex-arninod, 
the I^oeal Government, bv a notifieiition under section 99A of the 
Code of Grimina! Procedure, proscribed the book in question. The
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'■accused applied to the High Coui't, under section 99B of the Code, 
to set aside this order, and on this application a Bench of three 
•Judges fouud that “ the book contained matter wbieh promoted, 
or was intended to promote feelings of enmity or hatred betweec 
different classes of t o s  Majesty’s subjects,”  and, therefore, dis­
missed the application. On this order being communicated to 
laim, the trying magistrate at once closed the case, -without record­
ing any further evidence, and convicted the accused. The accused 
■appealed to the Sessions Judge; but his appeal was dismissed.

Held, on an application to revise these orders, that the trying 
magistrate had no alternative, in the face of the decision of the 
High Court in the same matter, but to convict the accused, and, in 
these circumstances, vyas justified in disallowing all further 
evidence : The High Court thei'efore refused to interfere.

Held, further, that the decision of the High Court on the 
application under section 99B was relevant and admissible in 
evidence under sections 11 and 13 of the Evidence Act.

Emperor ®. Kali Charan Sharma, I . L . Bp., 50 All. ... 157

O b im ik al. P r o c e d u r e  C o d e , b kgtion  107— Security for keeping the 
peace— Bonds executed tliereujjon, without evidence being taken—  
Lerjalitij— Accused expressing their tatllingnes,<i to execute bonds.]

Where an accused, called upon to give securit}' for keeping the peace, 
said in terms, before any prosecution evidence was recorded, that he 
was willing to give security, it was held that this w'as sufficient proof 
that it was necesary for keeping the peace that he should execute a 
bond, and it was not necessary that any prosecution evidence 
should be called before taking a bond from him. Chander Shekhar 
V .  Emperor, 54 Indian Cases, 411, Emperor v. Chariba, I , L . B.,,
46 A ll., 109, Jagdat Teivari v. Emperor, 54 Indian Cases, 784,
Ram Charan v. Emperor, 24 A . L . J ., 317, Emperor v. Mul Chand,
I, L , E,., 37 A ll., SO, Prathipati Venkatasami v . Emperor,
I, L . B ., 30 M ad., 330, Ram Chandra Haidar v. Emperor,
I. L . B . , 36 Calc., 674, and Prem Singh v. Emperor, ■41 Indiami 
Cases, 671, referred to.

Emperor Nasir Ahmad, I . I /. E ., 60 All. .. .  ... 120

■C rim inal Piiocedurb C o d e , s e c t io n  107— Security for Iceeping the 
peace— Order passed on the admission of the accused that he is 
willing to give security.} "Where a person against whom a notiGd 
is issued under section 107 of the Code of Criminal Procedure 
consents to give security, there is no reason why the Magistrate 
concerned should not j)roceed to pass orders against him without 
further inquiry, provided that the Magistrate is satisfied that such 
person fully vmderstood the meaning <5f the notice and that he 
was at liberty to show cause against it if he wished to do so. 
Emperor v. Ghariha, I . L . B ., 46 A ll., 109, followed. Palani- 
appa Asary v. Emperor, I . L . R ., 34 Mad., 139, and Jagdat 
Tewari v . Emperor, 64 Indian Casea, 784, referred to.

Emperor v. Kishan Narain, I . L . B ., 50 All. ...

'Cbimtnal Pbocedtire Code, s e c t io n  lOS— Act No. X L V  of 1860 {Indinn 
Penal Code), section 1534— Proof of one solitary act nlone not 
sufficient for section 108.] A person who is found n »on e occasion 
only circulating notices which may have the effect of promoting 
enrnity between classes may possibly be prosecuted under section 
153A of the Indian Penal Code, but he cannot be proceeded agaiast 
binder se&tion 108 of the Code of Criminal Procedure,

Emperor t>. Chiiranji ljal> I . I j. R ,, 60 All. .. .  8§4

■ ' 5  AD
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rasrei
OSIM INAU I'KCiCEDtTRE C o DE ,  SEC“i ’ iojN 109 (a )  ANXs ( b ) — A p p l i c a t i o n  ()j 

t h e  s e c t i o n ,  m o r e  p a r t i c u l a r l y  s u b - s e c t i o n  (g ) . ]  Section 109 ( a )  

of the Code of Griminal Procedure is applicable to a person who,
being or coming within tlie local limits of the jurisdiction of a
certain magistrate, takes precautions to conceal his presence 
with a view to cornmitting an ollence. It is not limited to the
more restricted‘case of a person who, with a similar object, takes 
pi'ecantions to conceal the fact of his presence within the loc.iS 
limits of the jurisdictiou of a certain niagistrate.

So /(£•/'■/ bij StTLAiarAN, A. G. J., and ICrndall and Weiti, JJ,
The police 'received information that a ntiinber of persons- 

were Jn'ding' themselves on ti dark at about mulnightj in a
mango grove outside tlia a b d d i  of a village tvith a view to commit
some oflence. When the police went to the grove tliey found four
persons sitting there, who, on being challenged, tried to run away.
They were chased, and two of them were captured. They had’ 
house-breaking instrnixients (jemmies or s a h a r i.< t)  with them. 
When cang'bt they first gave .̂vrong names and addresses, and 
then, later on, di-sclosed their real identities. They were residents 
of the same sub-division.

Held by Suj.aima>j, A . C. J., that seation lf)9 (a) wiis appli­
cable to the above facts, biit not 109 (b).

Held by Boys, J. , that section 109 (h) was applicable, but 
not 109 (a).

Held by BA7NER.rt, J., that neither section 109 (a) -nor 109 (h) 
was applicable.

Held by K endall, J., that both sections 109 (a) and 109(5) ■
^ere applicable.

Held by W um , J., that section 109(a) v/a>s applicable, and 
quite possibly section 10̂ ) (6) also, though in the circumstances 
of the present case it was not necessary to decide whether or not 
that snfa-sectiou applied.

Emperor v. Bhairon, I. L . E ., 49 All,, 210, and Emparo'S- v. 
Himayat-ullah, I. 1 .  K ., 49 AIL, 84.1:, overruled. Rashii Kahiraj 
V, King-Bniperor, 27 0 . Ij. J., 582, Sh-eikh Pini y . King-Emperor-
41 C. L . J., 142, Sharif Ahmad v. King-Eviperof, 8 A. L . J.,
1097, Ghulam Jilani y. E^npewr 17 A. L . J., 432, Laltu v. Em ­
peror, 17 A. Ij. j . ,  891, Ratnhirich AJiir v. King-Emperor, T. Ij.
R ., G Pat., 177, and xSatish Chandra SarlcaT v. Emperor I. L , B,.,
39 Cal., 456, referred to.

Emperor v. Phucbai, I. L . E ., 50 AIL ... ... 90S'
CBiMiN.yj Pbocbdtjbe Codf,, section.^ 110 AND 256— Security for good 

'hehiiviour— Accused nob given an opporiunity of (U'oss-exaininitifi 
prosecution witnessen— Illegality.'] A magistrate conducting prd- 
ceediags under Beation 110 of the C!ode of Criminal Procedure 
is boimd to give the accused a reasonable opportunity of cross- 
examining the prosecution witnesfe'cs. If he refuses to do so, this 
is a good grouncl for setting aside the proceed in gis. Chdntamon 
Singh v. Emperor^ I . Ij. R ., 35 Calc,, 213, and Ganga Singlo v.
King-Emperort 10 A, L , J., 883, referred to.

Emperor ■». Tudok, I. L . B ., 50 AIL ... ... 71
GRrMmAL PR0GHDtrBE«C0i>R, SECTIONS 118, 121 mx)^ ?}IA— Sc*rjmty for 

Iceeping the peace— Bond executed with sureties— Circumstances 
in wldcli the siiretifa bond can he declared forfeited— .4c£ No.
XL-F o/ I860 (Indian Penal Code), flection 172— Ahftcoiiding in 
avoid a warrant of arrc.st.'l ' Absconding "to avoid arrest urscftn' a 
warrant is not an oifence within the meaning of seetioh 172 ofV
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the Indian Penal Code, nor is it one of the offences specified .ii, 
section 121 of the Code of Criminal Procedure, for the commissioB 
of which alone can a surety’s bond be forfeited. Udham Singh v.
King-Emperor, Vol. 48 P . E . (Gr. J.), No. 15, dissented from.. 
Queen v. Womesh Ghunder Ghase, 5 W . B ., (Gr. B .) , 71,
Majhi Mamud v. Emperor, 2 G. L . .J., 625, Queen v. Zahoor A li,
4 N .-W . P., H . C. R ., )̂7, and Queen v. Amir Jan, 1 N .-W . P .,
H . 0 . R ,, 30-2, followed.

Eixiperor v. Sheo .Tangai Prasad, I. L . B ., 50 All. ... CiCS
O rim inad P r o c e d u r e  C ode, s e c t io n s  137 and 139A— Pnblia nuisance—  

^stinction  between public right and private right—-Bond fide clnint 
to the exercise of a priijate right— Procedure.} Where in the course- 
of proceedings uiitiated under chapter X  of the Corle of Criminal 
Procedure it becomes apparent that there is a bond fide qneation of 
the private rights of the parties involved,. the proper course for 
the court to adopt is to stay the' proceedings until such time 
as rights of the parties concerned have been decided by a, com­
petent civil court. Ejnperor v. Bliarosa PatJiak, I. L . R ., 34 AU.,
345, In re Maharana Shri Jafswantsangji Fatesangji, I. L . B,.,
22 iSom., 088, Jagarnath Sahu v. Parmeshwar N(train. I, L , R ., 36 
A ll., 209, Abdul Wahid Khan v. Abdullah Khan, I. L . E ., 43 A ll.,
667, BJiagwan Das v. Emperor, 73 Indian Cases, -523, and Manipur 
V. Bidhu Bhuskan Sarhar, I . L . E ., 42 Calc., 158, referred to.

_Munna Tiwari c. Chandrabali, I. I j .  E ., 50 All. . . .  87l
Criminal PnocEDunE Cddk, srctions l l -i  anb 561A.— Emcrgenc.y order 

— Wrongful use of section to procure the deliverij af propertij hij the 
defendant to the plaintiff in a civil suit.] Rection 144 of the Cotlc of 
Criminal Procedure caunot legally he used simply to procin-e the 
transfer of property and docurrient.s from the per.gon in possession 
to the claimant, because, in the opinion of the coiu't, the claimant 
is entitled to their possession;, and when, as a. matter of fact, it 
has been bo used, section 561A of the Code enables the courtf if it 

thinlcs fit, to direct that the property and doomienis in question 
be retransferred. Bhaganathi Servai v. Valayee, 33 Tiidian Cases,
830, and Chandra Nath Mukerji v. Emperor, 47 Indian Cases,
803, referred to. ■

Htifi?.-nd-din i>. Lahorde, I . Ij . E ., 50 All. ... . . . .  4 K
CitiMiN.M., P e o c rp ttb e  CoDis, SUCTION 161— Ac.t No. r of 1872 {Indian 

...Evidence Act), secfion.i 145 and 1S5— LimUalian.<i on use of 
statement made under section 164.] A  previou.g .statement of a 
witne.ss recorded under section 164 of the Code of Criminal Pro­
cedure can be used as provided for by sections 14.5 and 155 of the 
Indian Evidem^e Act, 1872 ; but it cannot he used aa substantive 
evidence of the fact.? deposed to therein.

Bomanji Coioasjce v. The Chief Judge and the Judge.s of the 
Chief Court of Lower Bnrma, Li. E ., 34 I. A ., ?>S, and Emperor 
V. Cherath Choj/i Kulti, I . L . R ., 26 M ad., 191, referred to.
Puttu V. King ■Emperor, 17 Oudh Cases, 363, followed.

Emperor v. Bishan Datt, I. Ij. 11., 50 All. ... ... 243
CRIMINAL PnoCP.DUUE CoDP., SECTION. 239 (jl), See Act No. I l l  of 1867,

sections 3 and 4 ... ... . .. . . .  413
Criminal PnocriDUiiE Codis, srgtion 260, See Act 'No. V I  of 19-24,

sections 20 and *22 , ... .... ... . ... .718'
Ckimikal PnoGirocuH .Code, s e c t i o n  307— Acquittal by a jury— Refer­

ence to the High Court— What the order of referenee should 
eontain-'] In making a reference nnder section S07 of tlie Code of 
Criminal Procedure, the Judge, should, in effect, show the reason.s 
for convicting the accused in as clear a maniaer as he would have
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done if the ease had not been a jnry case and he had had to 
write a convicting judgement.

Emperor c. Slieo Din, I. Li. E ., SO All.

<Cbim inax P e o c e d u r e  C o d b , s u c t io n  3 0 7 — J u ri/— P m n er <of H ig h  
. Court to reviste the verd ict of a jury on the m f.rit.'i.]  ̂ Where a 

jury has given its vsrclict (in the fncts of the case, it ;s open to 
the High Coart to revise that vcv'dict on a reference by the trial 
Judge made under section 307 of tbo Code of Critiiinal Prnt-ediire 
where it is not alleged that there has been any niwdi recti on 
by the Judge or any mlsunderstaj-iding by the jury of the law as 
laid down by the' Jiid^e. Wafadar Khan v. Queen-Empress,
1. Ij-. B .. 21 Calfi., 955, Emperor v. Lyall, !■ Cahi.. 128.
Reg V. Khandcrav JBajirav, 1. L . E.., 1 Born., 10. Emperor v. 
Ghellan, I. L . R ., 29 Mad., 91, Empernr v. Bhviloian Sincjh,
6 Pat., L i . J., 264, and Emperor v. Panna Lai, I. L .' E ., 46 
AIL, 265, referred to.

Emperor v. Shera, I. Tj. E ., 50 All. ... ' <1̂ 5

'Cbiminal PBOGEnu-Ri! CoDE, SECTION 342— Extent of protection givtm 
to an accused in the matter of statement.'! made hy him when 
being examined in. court.^ An acr-nsod person being examined 
by the conrt under section 342 of the Code of Criminal Pro­
cedure waa asked why the charge had been brought against him, 
and he replied that it waa through enmity on the part of the com­
plainant. He was then asked if lie had anytliin^ fnrthcr to say, 
and he proceeded to give reasons for the alleged ernnity, in the 
course of which he falsely made defamatory statements against the 
complainant.

Held, that the accused was exempt from prosecution in con.- 
nection 'with the statement so made by reason of section 312(2) of 
the Code. Champa Devi v. Pirbhu Lai, 2\ A. L . J., 329, Bai 
Shanta v. Umrao Amir Malik, I . Ij. R ., 50 Bom., 162, In re 
Venkata Reddy, I. L . R ., 36 Mad., 21G, and Sati.<th Chandra 
Ghakravarti v. Ram Dayal, I , L . R ,, 48 Calc., 388, referred to.

Emperor » . Murli Pathak, I. L . E ., 50 All. ... 169

<3eimiwal Pbocbdurb Code, section 422— Jail appeal— Eight of 
accused, where notice has been given, to appear in pemon at the 
hearing of his appeal.'] Where a convict liaa appealed from jail, 
and notice of the hearing of the appeal has been sent in the terms 
of secfcioii 422 of (he Code of Criminal Procedure, the appellant has 
a right, if he so dessirea, and i f  he is not represented by any legal 
practitioner, to appear in person at the hearing o f  hig appeal. 
Qtieen-Empress v. Polipi, I. L . R ., 13 Ail., 171, and Ram Prasad 
V. Emperor, 103 Indian Cases, 407, dissented from.

Emperor Lai Bahadur, I. Ij. R ., 50 All, ... 64."

■€bim inal_ I^ o c e d u b b  C o d e , s e c tio n  iS9(4)~Charoe of murder___
Conviction of culjtable homicide—■Rpvi.'iion— Jnrisdietion on revi- 
siori— Privy Council practice— Conviction by court without 
jurisdiction.} The appellant was tried by a Sessions Judge, on a 
charge of murder under section 302 of the Indian Penal Code.
He was convicted under section 304 of eulpalde homicide not 
amounting to murder, there being power by section 238 (2) of the 
Code of Criminal Procedure so to convict him upon the charge 
under section 302; he was sentenced to five years’ rigorous im- 
jprisonment. No acquittal of the charge under sectioii 302 was
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recorded. The Local Government did not apijeal, but applied for 
revision on the grounds that the appellant should have been con­
victed of murder, and that the sentence was inadequate. The 
High Court thereupon couvicted the appellant of murder and 
sentenced him to death.

Held that the finding at the trial "waB to be “regarded as an. 
acquittal on the charge of murder, and that consequently section 
439 (4) of the Code of Criminal Procedure precluded the High Gourfc 
from having jiu-isdiction upon revision to convict on that charge; 
that though upon an appeal bj’- the Local G-overnrnent the H igh  
Court wouid have had before it the same materials, yet, tb(5 
order having been made without jurisdiction, an injustice had 
been done to the appellant, bringing the case within the res­
tricted jurisdiction exercised l7y the Judicial Committee in criminal 
matters; Biat the case should not be remitted to the High  
Court to consider whether tlie sentence on the conviction, under 
section 304 should be enhanced, but that the order of that Gonrt 
shox.ild be set aside and tlie order of the Sessions'Judge restored.

Ill re Bali Rcddi, I. L . I?., 87 M ad., 119, commented on; 
Einperor v, Sheo Darslian Singh, I. L . R ., 4-i A ll., 332, and 
Emperor v. Shivputraya, I. L . R ., d8 Bom., 510, approved.

Kishan Singh v, King-Emperor, I. L . E .,  50 All. ... 72®

C b h i i n a l  P k o c e d t j r e  C o d e ,  s e c x 'io n  537— Irreqularitij— R iot— Cross  
c a s e s ~ U s e  of evid en ce g iven  in on e  case as evidenne in th e other  
— In feren ces  fro m  con scn t o f cou nsel to irregular procedure.'^
There w._re two cases of riot being tried by the same Magistrate/ 
which, though technically distinct, were both parts of the same con­
troversy. The Magistrate, having tried one of the cases, when he 
came to the second, treated some of the evidence in the first case, 
by agreement of counsel in either case, as evidence in the second 
case— aa though it had been solemnly repeated all over again by 
the witnesses or had been read over to them and acknowledged to 
be coi'rect, although it wag not formallj'' transferred to the record 
of the second case.

H eld_  that, inasmuch as the accused could not point tu a-ny 
way in which they might have beer, prejudiced, the procedure,, 
though irregular, did not vitiate the trial. Qneeir-E7nprp..<;i^ v.. 
Chandra B h u iya , I. L . R ., 20 Ga,lc., o37, followed.

While no serioug defect in the mode of conducting' a criminal 
trial can be justified or cured by the consent of the advocate of tlif 
'accused, the fact that a certain course of procedure was in fact 
consented to by counsel for an accused person is an importani; 
element in considering the equally important cpiestion whether 
there has been any prejudice. A b d u l RaJmian v. K in g -E m p e r o r ,
L . R ., 54 L  A ., 96, followed.

Emperor v. Sukhai Ahirj I , L . R ., 50 All. ... . . .  457

C/BiMiNAii TRESPASS, See Act No. X L V  of 1860, section l'il7 ... 637

CEiMiN.A,ij TEiBE, Sce Act No, V I  of 192-4, sections 20 and '22 ,, . . .  718-

CtlSTOM, See Bhardhin’a ... ... . . .  (391

CtrsTOM, See Hindu law ... "^^2'

C u sto m , Sec Math ... ... ... . . .  485;

C u s to m , See Pre-emption ... .T. ... . . .  79'3-
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485

507

D a m a g e s , See  A c t  N o . X .1 II  o f  lS 5 o ,  fiecjtion. 1

Damages. Measure o t-------, S ec  Act No, IX  of 3S72, seclion TB ... fW

D a s > 'a m i c s o s e a in s ,  S e e  M a t h

“ DimTs", See Civi] Trocednre Code, section 60
Deckei?.. Arnendmenti of-------, See Civil Procedure Code, order XX111,

ru]e 1 .........................-  -  -  « «

■ DHAKomjRA— Question re appUcabilitij of custom— Complete niter alum 
in course of rivet— N o ' evidence of sitnilar fihange on previous 
oGcasiorts.'] ’Notwilhstamling the atlmission of the existence, as 
between two viilage.s situated oa. opposite banlcs of a river, 
of the custom of dliardJi-urn, it ’f.-as lie!d tbtii; .sucli custom wua not 
applicable to the case of tliB river siiddeiily and completely alter­
ing its course and cutting off a large, and recognizable area from 
one village, in face of the fact tliafc no evidence was given (-hat 
such a • complete change of course had ever liappenod before for a. 
space of hventj^-two Years. Gulah Itai v. Girii'ar Siiujh,
1. L. E ., 49 All., 195, referred to.

Kunj Bihari Lai v. Kunwar Jai Mai Singh, T. L . fi.,
50 All. ... ... ... ••• ii'.H

DiSGEKa'ioN OF ConuT, See Divorce ... ... ... ’161
DivoE.ai3— Hushand's petition— Wife charged until ccmimittinrj adiiltcrji 

— Misconduct of petitioner— Disareiianary bar—  Principles gove.rn- 
inq exsrcise oj discretion vefited in matrimonial co2irts.] Jn tlie 

.trial of matrimonial cases, the court rnu.st liaTe regard not only to 
the rights and liabilities of the matrimonial person wronged and 
of the wroiig-doer, respectively iiiter se, but also to the interests
of society and public morality, and the court; slionld, llierefore, in
the exercise of every discretion which is vested in it, endeavmu' 
to promote virtue and morality and to di.scoiirage vice and im­
morality while exercising its discretion.

Where Parliament has net thought fit to defnie or specify 
-any cases, or classes of cases, for its application' the eonrt ought 
not to limit or restrict that discretion by laying down rides within 
which alone the discretion is to be exercised. Morgan v. Morgan,
I P  and M .. (1-14, Gomtaiitirridi V. ConHantinidi, [390.‘j'l P ., 24G,
WyJce Y. Wvl:e, [1904] P ., H 9, Pretty v. Pre«i/, flO ll] P ., 83, 
Sohofisld V .  Schofield, [191-5] P., 307, Tichner v'. Ticlaier, [1024'
1\, 118, Constantmkli v. Constantinidi, [1905] P. 270, aju” 
JFiakins v. JVicIcin.?, [1918] P ., 265, referred to.

Sherring SbeTrmgf T. L . Pi., nO All. ... ,,4(54
I>0WEBj Sec Muhammadiin law ... ... ... ... B6
D owbb, See Muhammadan law ... ... ... ... 423
E arnest MONEY, See Act No. IX  of 1872, sections 73, 77, 87 and 88 ... fVi
Egtrm  OF BEDEUPTioN, See Mortgage ... ... ... 36
Estopped— J^aviilr/ arrangement—-*‘Bona fide dispute."'] The only 

requisite necessary to make valid, a familj^ arrangement ia that 
it shonld be a ti'ansaction between members of the same family 
which is for the benefit of the family generally as, for example, 
one which tends to the preservation of the family property, to the 
peace or security of the family and the avoiding of family dispiTtes 
and litigation, or to the secnring of the Jaonoiir of the family.

The expres.sion “ honfi -fide dispute”  means nothing more than 
that each party must intend to press his claim to the property by 
Jatigation or otherwise. It ha.s nothing to do with whethf'.r the.
Xilaim is good or bad in*law.

Sidh Gopal r. Bihari Lai, I, L . E ., 50 All. . ... 28-S
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E s to p p e l, S ee  .ct ISfo. I X  of 1872, section I I  ..........................862
'E stopped, See. H indu law ... ... ... ... S85
E vidknok , S ee  Act x^o. I  of 1872, section 3'2(o) ... ... T52
B v id en ok , S ee  A ct N o. 1 of 1872, see Lion 92 . . . .  . .. ... 59
B^nDRNCi!!, S e e  Criminal Proeednre Code, section 16-i ... ... 242
E-vidbncb, S ee  Criminal Procedure Code, section 537 ... ... 457
B xb otjtion  op d e cree , S ee  A ct N o. I X  of 1908, schedule I ,  artJde 182 iVil
E x e cu tio n  oii’ deoreu . S ee  A ct N o. IX  of 1908, schedule I ,  article 1S2 G70

.^5xecutio:n oi-'’ decbee , S ee  Civil Pvoccdnre Code, 6eoti<3n 4 7 ; order
X X I ,  rvjle ‘.>2 ... ... . .. ... ... 686

E k e o o t io n  Oi<’ DBCBEiL, Sce  Civil Procedure bode, sectioii 60 ... 507
E x e cu tio n  o f  deck er, Sea Civil Procedure Code, section 68; schedule

I I I ,  paragraph 1 ... ... ... ... 837
E x e cu tio n  OF pkobbe, Sce  C ivil Procedure Code, sections 15J. and 153 RC;>
E x e o u tio k  o f  DKCXtEB, See  Civil Procedure Code, order X X I , rule 3 ... i l l
E x e cu tio n  op drouke, See  Civil Procedure Code, order X X I , rule 2 (3) 95'.]
E se o u tio n  OF BED1M2E, S ee  Civil Procedure Code, order X X I , rules 58,

60 and 63 ... ... ... ... ... 801
E x e cu tio n  OF dijgrke. S ee  C ivil Procedure Code, order X X I , rule 96 813 
E x r c u t io n  o f  BFCRGI5, 5ee Civil Procedure Code, order X X X I V , rule 8 883
E xecutm jn iji'-.cHi'iK, S ce  Civil P iocedure Code, order X I jI ,  rnle 5 ... -11
FamujY ARRAN caaiBNT, S ee  E stoppel ... ... ... ii84
“ P in a l” , See, Pre-em ption ... ... ... ... 6H
'fi’oKKiGJsr jnncEMENT, S ee  Civil Procedure C4)de, sections 13 iind 11 ... 270
PoBaED . BILL, S ee  Principal and agent ... ... ... ■ 29
F o r m a l p ossess ion , S ee  Civil Procedure Code, order X X I ,  rule 96 . ..  813 
F r a u d u le n t t r a n s fe r ,  S ce  A ct No. TV o f ISB'2, section 53 ... .137
<3-AMBLma, iS'ee A ct No. I l l  o f 18G7, sections 3 and 4 ... . .. 412
'G sn eba l R u le s  (C iv il) , ch a p te r  X X I , r u le s  22 and 26, S ee  Costs .. .  238
■Gm. Sale of adulterated------- , S e e  A ct (Local) No. V I  o f 1012, sections

4, 12 and 15 ... . .. ... 853
•Guardian ad lifcm , S ee  Muhainniadun hiw ... 733
GuAiiDTAH A îu ivtiNOR, S c e  A c t  N o. V I I I  o f 1S90, section 3 ... 70'J
•GU.A.BDIAN akd MINOR, S ee  H indu  la,w ... ... ... 447
Gua.rd.ian" and minor. S ee  A ct N o. V II I  of 1800, dectioii 29 68
■Guardian amj w ard, 6’ ee A ct N o. V I I I  of 1890, sections 33 aad  43 ... 53fi
H ig h  C ou iit. Inherent powers o f-------, S ee  Civil Procedure Code, sec­

tions 115 and 131; order X X X I I ,  rule 15 ... ... ‘335
H ig h  C o u rt . Inherent powers of------- , S ce  Civil Proeednre Code,

order X X I I I ,  rules 1 and 3 ... ... ... 74S
H ig h  C o u rt. Powers o f------- , S ee  Civil Procedui’s Code, section 68 ;

schedule I I I ,  paragraph 1 ...  ... ... ... 827
-H igh C o u r t , Powers of------- , S ee  Crim inal .Procedure Code, ^ectioa 307 62-5
H igh: C c u r t . PefertGce to------- in  a jury caee, S ee  Criuunal Procedure

Code, section 307 ... . . .v. ■ . . S40
H ig h  Court B ules, 1898, CH.APTBB X V I , RULE 2, Costs ... 238
H ik d u  Adoption-— S u it to aside an adoption— E stop p el

—^L im d t<ition ~A et N o . I X  o i  1908 {Ini^an L im ita tion  A.ct),



GENBBAIj IWDBXe’

schedule I , articles 91 and 118— “ Khandani rishtedar", inierprelu 
t$on oj_____ .] Held, on a construction of a danse in a will forbid­
ding- the adoption by the widow of the testator of a Iclumdani 
rishtedar of lier father’s family, that the Bon of a daughter of n. 
brother of the widow was not such a khandani rishtedar and his 
adoption wag, therefore, not opposed to the conditions laid down 
in her husband’s will. Radhay Parshad v. Nannu, 5 Indian Cases,
669, and Khnman Singh v. Hardai, J. L - R ., 11 All. 41, diatin- 
gwished.

In 0; suit to hav« an adoption set aside it is not neceasaij 
to sue also to set nside the deed by which the adoption is 
declared. The deed itself does not coiifev any statiiB vipon tlio 
person adopted : it only recites a fact and ia evidence of the fact 
having taken place.

AVhere an adoption had taken place with great publicity and 
with due pei'formanco oF all the necessary cerenioniefi, and a 
formal deed of adoiilion had been executed arad registered and: 
the adopted son had been received into the- family of liis adoptive 
father, and where, fni'ther, the adoption was not challeaged 
for several years, it was held that an estox̂ ipel was created whereby 
the fidoptive mother waF! prf̂ r:!̂ 7flef3 from afterwards disputing the 
adoptiion.

D haram  FCuninar v. Balwant Sinrth, I . Tj. B ., 30 AH., 549;
I . L . n ., M  AIL, 308, Sarat Chunder Day v. Gopal Chinidnr 
Lakn, I. L . E ., 20 Calc., 29G, and Bhoomenthal v. Foci,
A. C., 1S6, referred to. Dhanraj Joharmal v. Soni Bai, T. Tj. E .,
52 Oalc., 482, and Gopee Lall v, Musammat Srea Clmndraolee,
Li. R ., I. A ., Snp. Vol., 131, distinguished.

Dharam Pral?ash », TCalawati Devi, I. I j .  B ., 50 All, ... 885’
Hinctt law — Deed of sattlement— Comtruction of deed— Gift to u)ifc—  

Defeasance— Condition siibseq;uent—Invalid condition-—  Act No.
■ fF  o/ 18S2 {Tramfer of Prcrpertii Act), sec.iiom 28, 30.] A deed 

of settlement executed, in 1875 bj? a Hindu reuJted that his only 
surviving son B being of bad character and his declared cnemjv 
he wa.'s compelled to exclurle him from inheritanct^ and that there 
being nobncly to represent the. settlor except liis surviving wife 
(the Eani), !ie had, therefore, made a. gift to her of all his proper­
ties, togatlier with all rights aiul interests, and he appointed her 
his .sncee.q.soT and representative anl:)ject io conditionR which fol­
lowed. By condition 1, the zaraindari and mnh/in-tiri in five 
village.'  ̂ were to be “ owned by the Rani just as I owned”  tliem.
By condition 2, he made a gift of the jnpir property in Beven- 
villages to the Eani, reserving to himself the income during his 
life. By condition 6, if during the succeeding 16 years a lawful 
son were bom to B , he shonld take the property on attaining 
majority, bnt if at the end of that period no son had been born, 
the Eani conld give or bequeath the property to her daughter, or 
her daughter's son, and failing them could make, an adoption.,
The settlor died in 1879, The appellant, a son of B , born in 1894-, 
after attaining his majority, sned for poesesaion. Conceding that 
the gift to him was void in Hindu law, .since he was not born 
at the date of the deed, he contended that on the true construction 
of the deed the Hani’a interest terniinated on hif? attaining Tdff 
majority, and that he was entitled as heir to the settlor.

Held that on the true construction of the deed the Rani' 
and her successors took an ewtate which was not limited bnt ab- 
solnle in point of duration, and that, according to the principle 
embodied m the Transfer of Property Act, 1882, aectioiiR 28, 30, 
the fondition subsequent being invalid, her estate was not affected 
by i t ; and accordingly that the snit failed. Doe v. /> C. B .,
713, distingu.ished.

Narsiiigh Eao«>. Maha7a3r«hmi Bar, ,T. Tj . B ., 50 All. V., S7&
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hk'W— Co-widows~~BopaTat!oyi~-AliBnation hy one widow foi 
ley.il necessity-— Other widow's participation in alienation not 
necessary.'} Two co-widows, bavhig entered into poBsef5sion of the 
property of their deceased husband, divided the same between 
them, and o3:je of them alienated, for legal necessity, a consideraOIo 
part of her share. Held, on suit by the next revereioner, after 
their death, that tlie widow was competent to alienata for iegaf 
txeceasity even wfthout the consent of her co-parcener, Thakura- 
mani Sinrfh v. Dai Rani Koeri, T. L , R ,, 33 Calc., 1079, foilo-wed.
Vallnrn v. Sasajm, 49 M . Li. J ., 479, dissented from.

Jai Narain Singli ,®. Mrrmia Lai, I. L . B ,, 50 All. ... 48^
Hindu l.a.w— Hindu widow—•Alienation— Legal necessity— What evid­

ence mail snjfuiient to snpport an aiimation challenged after 
a considerable lapse of ti7ne.] liecitalH in a deed of sale with 
regard to the existence of legal necessity for an alienation by 
a Hindn widow are not in themselves evidence of snch necessity 
without substantiation by evidence alijinde. But, though the 
onus lies upon the legal i'epre.sen(aiires of tl)e transferee to prova 
the necessity for the sale, wlven it is challenged after a considerable 
lapse of time, fdlJ and detailed evidence cannot be o-xpected, and in 
Bvvtth eiremnstanees preatiroptiom are permissible to fill in the 
detailiS which have been obliterated by time.

Ftirtbermore, it is not absolutely nec(3Hsary for a transferee to 
establish the a:ctnal existence of family necessities, or to show 
that tlie money advanced by him was vitilized for such prirposes.
Tt is only necessary that a representation should have been made 
to the purchaser that a\ich necesRity existed and that be ahovild 
have acted honestly and made proper inquiry to satisfy himself of 
its existence. The recital in the docviinent is clear evidence of a 
representation, and if the cii’cumstanecs are such as to pistify a 
rea9ona.l)le belief that an inquiry would have confirmed its 
truth, then, when proof of actual Inquiry has hecorue impossible, 
the recital coupled with sneh eircuinstanoes would be .snfficienfe 
fividence to support the deed.

Brij Lai V, Indra Kunwar, I. L , R -, 36 All., 187, FcnTcata
Reddi v. Rani Saheha of Wadhwan, L  Tj. R ,, 43 Mad., 54.1, and
Banga Chandra Dhur Bistcas v. Jagat Kishore Acharjya Chow- 
dhuri, I. Ij. B,., 14 Cai!c., 186, referred to.

Bum Narain v, Nandraiii Kiuiwar, I. L . B ., .̂ 0 All. ... 82^'^
fjAW— Hindu ividoiv— Snii for declaration by next male rsver- 

■sioner— Nearer female heir in esjiistence— Effect of omisdon to 
implead the nearer re’sersionarij heir— Act No. I  of 1877 (Specifio 
Relief Act), section 42.] Plaintiff alleging himself to ho the 
nearest reversionary heir of her husband, brought a suit against a 
Hindu w'idow asking, first, for a declaration of his status as pre-
siioiptive reversionary heir, and, secondly, for a declaration that
a will alleged to have been exec^lted by th<j husband shortly before 
his death was a forgery.

At the time/ of snit there was in existence a nearer heir in
the shape of a minor daughter of tlie defendant, who livSd with
her, but !5he was not made a psTty to the suit.

Held (1) that, as regards the -first relief sought, the sitU. was- 
not maintainable;

(2) that, ag regards the second relief, although : it is not
correct to say that the existence of a nearer female heir ciin
always be ignored by the next male reversioner, yet, even w'ithout : 
any exxJresB proof of refusal, concnrrerice or eollusion oti her part, 
the court nj»y exercise itn discretion and grant the declaratory 
relief to tlie male reveTsiotier, and that withô iS -insisthig upon the-.
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female heir being joinotl in the .suit, provided that^such a course 
is not prejutiiciti'l to lier iulcresifl. liiiiii- Aiiuud v. I he
Court of Wards, I. L . R-, 6 Calc., .76:1, Madari v. Mff/A:?:,
I. Li. R ., 6 All., 428, Balr/obind v. Ram Kumar, I. L , B ,, 6
All., '131, IshiDtrr Narain Janlii, I. L . R ., 15 All.,
Hamimaii Fandit. v. Joti Kummr, Weekly Notes, 1008, p. 207, 
liaja Dei V. JJ'i’tK'd Sinfjii, 1. L . B-, >34 AIL, 207, Tjoklipait v.
B,amhodh Singh, I. 'L : R-, 37 All., ;550, Rurnijad v. Hambihara
4 Pat. Ij. J., 734, Vnikataiiarayan PiUai v. Suhhamnial,
I. L . E ., 38 Mad., 406, a,ml Kexho Prasad Singh- Slicu Parrja.'ili- 
Ojha, 1- L . R ., 44 All., l ‘.», referred to. '

Dcsoki v. Jwahi, Pra-sai], T. Tj. E ., 50 All. ... ... fi7B
.Hiis’Dir — Hindu vndow— Transfer surrendmnrj in favour of next

■reversioner, followed hij sale-decd bji the laticr- -Traii.<<iu-lian 
anioiintirif] to .‘■‘ale hy widmr-—Canse)it of v.fxt reversioner, efjci-t 
of— Legai ' neeessitij— Presumption— Burdfn of proof.] A  Hiniln 
Avidow'executed a deed of transfer of ri portion of titf ])ropert;y of 
her late husband, in favour of a person who »t the time was the 
next pxesrirnpUve reversioner, piirpoi-tiii,t;' to surrender all her 
interest in the property conveyed. The next day the l.ransferee 
sold the property, and both deeds were regisiered coiiReentivcly on 
that day. The transferee died before .the, 'nndow, and oii the 
^?ido'w’s" death the then revcrsion(irs sued tl)? vendee for recoi’ory 
of the property which he had purchased.

Hald that, although it was evidenced by two separale deedB, 
the whole transaction was really one, and amounted to a ti'finsfer 
by tlie' widow Avith. the conseBt of the next reversioner, and this 
could not .be upset noli’ss the plaintiffs were prepartid to lead 
evidence (which they were not) fo show that there was in fact no 
legal-necessity for the transfer or that the consent of the transferee 
reversi<iner had been obtained by fraud. Ranga^ami Gounden v, 
Naehiappa Gounden, I. 'L. .E .,-49 Mad., 52.‘3, and Debi Prasad 
Chomlhry v. Golap Bhagat, I. L. R.. -JO Calc., 721, referred to.

Muhammad Sa’id Khaii f,-. Tviui%var I>(irshan Sinp;h,
.1. Tj. E ., 50 Ail. ... ... ... . ... 7n

sHihdu law— Joint Hindu familij— Capacity of inoihef as de facto 
guardian of her minor son in the compulfiory abseru'e of the fnther 
to borrow for the purpose of discharging debts dm. luj the father.']
The father in a joint Hindu family, consisting of hiniBt l̂f and two 
minor sons, was convicted in a riot ca.se and sentenced to a long 
term .of imprisonment. Whi].st lie was in jail and the nintlier was 
left ai? de facto guardian of Her'.minor- sons, she raised money on a 
Tc-ortg'age o£ some property which her husband had given lier, 
mainiy to pay off sou'ie debts of his, and to some extent other debts 
which she had herself incurred on promissory notes. The mort­
gage being put into court was held for technical reasons to Vie 
invalid, but a personal decree was given againfst the mother.

Held, that the judgement creditor was competent under this 
decree to»proceed against the joint family property, ao far as the 
previous debts-df .-the 'father-iwere concerned.'-Dbbi Manqal Prasad 

Mahadeo Prasad, I .  Ij.. B.., 34 All., -234, Dcvji v, Samhhti,
I. L . E ., ^ 4  Bom., 135, and Verabadra A iyar v. Marudaga 
Nod!illr. I. L. E ., ,34 Mad., 188, referred to.

Tara Kiran 2?. Hari E.ishan-Das, R ., 50:A!i; ... -147
:':HiND’a L'.AW— Mitahshara— Joint famihf including minoTS— Karta—

New htmnexs. -started, by borromng money on the securitif of 
farniltj property—— “ BeitefH to the. estate''----Admitting minor 
to benep of parinersj^ip~Act No. IX  of 1S72 {Indian^ConUacf-'-■■■ 
Act), ,secfio7i 247.] it is not competent to' the manager of a
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joint Hindu family coiriprising minor members to raise rijoney 
ou the security of the family property ia order to start a new 
business, even if such business may reasonably be sirpposed 
Jikcly to be a profitable one. The “ benefit to the estate”  con­
templated by tlieir Lordsliips of the Privy Council in Htmoo- 
man Persaud Pandey v. Babooee Mnnraj Kaonwaree, 6 Moo.
T. A ,, 393, must be a benefit of a “ defensive nature” , cal­
culated to protect the estate from possible danger or destruc­
tion. ,

« Sanyasi Charan Mandal v . Krishna DJian Banerji, I . L .  R ,,
49 Cal., .560, Palariiappa Chetty v. Sreemafli Dcvan'kamany 
Pandara Sannadhi^ I. Xj. B.., -40 M ad., 709, Shankar Sohal v.
Bechu Ram, I. L . R ., 47 A ll., SSI, Mahabir Prasad Misr 
Amla Prasad Em , I . L . II., 46 All.,- 364, JagmoJutn Agrahri v. ,
P ra tj Ahir, I. L . E .,. 47 AIL, 452, Jado Singh- v, Natliu Singh,
I. jj. K ., 4S AIL, 592, and TadibvUi Tammireddi v. Ta.dibulli 
GuYujireddi, I, L . l i . ,  45 M ad.. 281, referred to. Maclaten 
Morrison v. Verschoyle, 6 0 . W . N ., 429, distingnislied.

Inspector Singli v. Kharalc Singh, I. L . R ., 50 All. ... 776
} H i n d u  '.L aw — Joint Hindu familu—-Alienation of family property b y  

vianacjing member— Benefit to the estate— Whether transaciiou 
must necessarily be of a defensive nature— Criteria for judging 
propriety of transaction.'] Tn order to sufiiaiu an alienation of 
joint family property made by the managing member of the family 
the ti'aiisacfcion must be one which is for the benefit of the estate 
and such as a priKiertt owner would have carried out with the 
knowledge available to him at the time. Traiiaactions nstiiaable 
ou the principle of ‘ "benefit to the estate” are not limited to those 
transactiouFi which are of a “ defensive nature” .

The tra.naaction must be judged, not by its actrial results but 
by what iriight )jave been expected to be its results, at the time 
it was entered into. The degree of prudence which ndght fairly 
be required from a person who was not the sole owner of the pro­
perty might natural y be somewhat greater than that which might 
'be expected in the ease of a sole owner and might well be held to 
he that which would be demanded in ordinary cases froin a irustee. 
Hiinooman Pcrsand Pand.atj v. Bahooee, Mnnraj Knonweree, C 
Moo., T.A., ;39r3, Saku Ram Chandra v. Phnp Sindh, I.T j.R ., 39 A lb,
^37, Pal I in lappa Chetty v. Sreemath Daicasihamony Pandara San- 
nadhi, I. I j .  R ., 40 M ad.,. 709, Chandra ~v. Ratan Ram
Pal, 20 C. W. N., 645, M'uneshar Balclish Singh v. Arjun Singh,
19 Ondh Cases, 100, Tula Ram v. Tulshi Ram, I . Tj. R .. 42 All.,
539, Mnhahir Prasad Misr v. Awla Prasad- Bni, I. Tj. R ., 46 
All.,. 364, Jado Singh v. Nathu Singh,. I. L . R ., 48 AIL, 592,
Sadliu, Satan Prasad v. Brahmdeo Prasad, G1 Indian Cfises. 20,
Kalilta Nand Singh v. Shiva Nandan Singh, 63 Indian Case's,
695, and Sheotalial Singh v. Arjun Das, 56 Indian Cases B79, 
referred to. Shanhar Sahai v. Bechu Ram, I . L . R ., 47 AIL, S81, 
Bhagwan Das NaiJc v. Mahadeo Prasad Pal, I. I j .  R -, 45 A ll.,
3̂ 1,0, Tnspe'ctor Singh v. Kharalc Singh, I. L . R ., 50 AIL. 776, and 
Rattan Chand v. Sri Thahiir Ram Kishan Murarji, 26 A. X/. .T.,
777, not followed. '

Tagat Narain i;. Mathura D as, 1. I j. R ., 50 AIL 069
:®i.NDtT h\vr— Joint Hindu famHih—Son’s Uuhilitif for father'.a debts—  

Defences to suit by creditor— Immorality of father, or -want of legal
■ necessitii— Burden of prodf--~Anteoedent debt.'l Once amortgagee 

has eetablished that the loaii. advanced i)y hinr to the rnortgagor 
W'aa for payraent of antecedenfc debts, it is ' lib ;longer: iucurnbetot ; 
upon him to^prove that these, antecHnlent 'debtf^ were in' tliexnselveK - 
for necesBity. In order to get rid of iiis liability, the bnrden tbert
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lies on the son to establish- that those antecedent, debts wero 
tainted with immorality or illegality. Maharaj Singh v. Balwani 
Singh, I. Jj, E ., 38 Ail., 508, referred to. Nanomi Babnasin v. 
Modhun'Mohun, I. L. E ., 13 Calc., 21, and Brij Narain v. Mangal 
Prasad, I. L . 46 AIL, 95, follov/ed.

Mere proof of the general immorai habits of a mortgagor at 
the time the debts were advanced is insufficient to justify the court 
in presaming that the debts were so tainted. The connexion 
between the immorality and tbe debt must be proved before the 
debt can be vitiated. Sri Narain v. Lala Raghnbans Rat,
17 C. W . F .,  124, referred to, Babu 8ingh v, Biliari Lai,
L L . E ., SO AIL, 15G, Narendra Bahadur Singh v. Abdul Haq,
30 Indian Cases, 916, and DliuUipulIia v. Kuppa Venkata- 
knaknayya, 36 M. L . J ., 296; 58 Indian Cases, 797. followed.

TulsM Ram v. Bishnath PraKad, I. Ii. E ., SO AIL ... !■
HraDD hAV7— Joint fmnilij property— Mortgage— MoriyagB executed by 

tioo brothers, oiie being the Icarta  ̂ o/ the familii— Suit on mortgage 
followed l)7j decree— Bight of member of the family not made a party 
to the m ii to ehalhnrje the decree before execution without alleging 
that the original deh'i ‘ was tainted loith- immorality.J Two 
brothers, one of v\-]iom was the managing nieiTjber in a joint 
Hindu family consiating of themselves and their children, execiiletl 
a mortgagee of some of the family property. The mortgagee sued 
on his mortgage. One of the bi"others having died before decree, 
his two sons were broiight npou the record in his plaee; bat the 
minor son of the other brother was not made a party to the suit 
at all. This son, after the mortgagee had obtained a decree, but 
before it had been execntecl, sued to have the decree set aside upon 
the ground that tbe property concerned was ancestral and that' 
there was no legal necessity for incurring the debt to secure whicli 
the mortgag'G had been executed. He did not allege that the debt 
was tainted with iminoraiity.

Held, that the suit must fail. Stiraj Buii-ii Koer v. Shea 
Persad Singh, L  L . E ., o Galo., 1-18, Armugham Ghettji v.
Muthzi Kounian, I. Tj , B .  , 4.3 Mad., 711, Chandradeo Singh v.
Mata Prasad, I. Ij, R ., 81 AIL, 176, Brij Narain v. Mangal 
Prasad, I. Jj. R ., 46 AIL, 9o, Sahu Ftam Chandra v. Bhiip Singh,
I. Li. E ., 39 A]]., 437, Ali Ah?nad v. Sohnn Lai, 12 A. L . J., 613, 
and Gauri Shanhar v. Jang Bahadur Sinqh, 79 Indian Gases,
1008, referred to.

Iial Singh v. Jagraj Singh, I. L . R ., 50 AIL ...
Hmnu liATT— Joint Hindu famihi— Partition—  Faets necessary to 'con­

stitute separation— Intention of member,9.] Separation is the 
result of intention among the members of a joint Hindu faraily.
That Beparatioia can be eHeeted either by deed or by acts, or 
both by deed and act.s. If the deed be nne^quivocal in its 
language and tlie intention of the parties is clear from it, it 
wonld not be neeessary to prove acts in support of the deed. 
Balkishen Da,'; v. Earn Narain Sahu, I. Zi. B ., 30 Calc., 7-38, and 
PaJani Ajyimal v. Muthuvenkaiachala Moniagar, 1. L . B ., 49 
Mad.. 254, referred to.

Jai Narain Eai -y. Baijnath Rai, T, Li. E ., 50 All. ... eifP-
HiKDir LAW-—Joint Hindu familij— Partition bettoeen sons— Effect of 

pendency of partition proceedings on mortgage given by 'sons—  
Nature of mother'’s estate in property given to her on parti- 
tion.l Pending proceeding.s for the pakition of joint family 
property between the sons, the father *being dead, the sons mort­
g a g e  a portion thereof. On the completion of the partition the 
porfcion mortgaged fell to the share of the mother.
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Held, that the doctrine of lis pendens applied and the n\ori- 
gage was not binding on the jiroperty in the hands of the mother.

Held also, that a mother at the time of partition has no share 
as a co-parcener. She is only entitled to maintenance, and if a 
■share is given to her on partition, it is given to her by way of 
provision for her maintenance,, and when the necessity for main­
tenance ceases, the property will revert to the estate from which 
it was taken. Debt Mangal Prasad Smgh v. Mahadeo Prasad 
Singh, I . L . B.., 34 A ll., 23-1, referred to.

Muni Lai v. Phiila, I . L . R ., 50 All. ... ... 22
SrND ii LAW— Mitakshara— Joint family property— Partition between 

uncle and nephew on death of grandfather— Grandmother en­
titled to a share.'] In the case of partition between a son and a 
grandson, (being the son of a deceased son) of a Hindu female 
she is entitled to a share. Shea Narain v. JanM Prasad, T. L . R .,
34 A ll., 505, and Kanhaiya Lai v. Gaiira, I. L . E ., 47 A li., 127,
referred to.

Babnna Kimwar v. Jagat Narain Singh, I . L . R ., 50 
AIL ... . . .  - ... ... ...

LAW— J o i n t  Hindu family— Separation— A.<icertainment of
shares of members n o t  conclusive evidence o f  s e p n r a t i o 7 i— Sccond 
Appeal-— "‘ Question of Zazo.” ] A inere ascertainment of shares of 
a j o i n t  family is not conclusive evidence of Reparation, but the 
burden of proving that, notwithstanding the ascertainment of 
shares of the various members of the family, the family continued
t o  be a joint family lies on the person making the assertion.
Palani Ammal v. Muthuvenkatachala Moniagar, 1. L„ R ., 48 
M ad., 254, referred to.

“  The proper effect of a proved fact ia a question of law .” 
Dhanna Mai v. Moti Sag at, I . Lj. R ., 8 Lahore, 573, followed.

Beti V .  Sikhdar Singh, I . L . R ., 60 All. .. .  ... 180
HiNDtr LAW— Mitahshara— Succession-— Sapindas— Exclusion of grand- 

nephew hy nephew,'] According to the Hindu law of succeasion
of the Mitakshara school, as between a nephew and a grand-
nephew (son of the nephew’s brother) there is no representation, 
but the nephew will take the whole of the uncle’s property to the 
exclusion of the grand-nephew,

Buddha Singh v. Laltu Singh, I . L . R ., 37 A ll., 604,
Khettur Gopal, Chatterjee v. Poorno Chnnder Chatterjee, 15 
W . R ., G. R ., 482, Muttunaduganatha Tevar v. Periasami,
I. 3j, R ., 16 Mad., 11, and Mariidayi v. Doraisami Kara^nhian,
I. L . R ., SO Mad., 348, referred to.

Sher Singh «. Basdeo Singh, I . L . R ., 60 AIL ... 904
H in d u  la w — Jains— Special custom empowerifig a widow to deal at 

will with the_ property of her late husband— Strifiha.n.'] Accord- 
ing to the Hindu law of the "Mitalcshara school, there is no difi- 
tinctlon between stridhan and “ property that a widow can deal 
with at her pleasure.”

In the case of a Jain family, subject in other resi)ect« to 
the law of the Mitakshara, a custom was found by which 
the widow of a separated Jain could deal with the property of her 
late husband in any way she pleased.

Held that su.ch property was the widow’s stridhan and was 
governed by the rules of descent applicable to stridhan property,

'  D eU  Mangal Prasad Singh v. Mahadeo Prasad, I . L . R .,
84 AIL, 235, iS/teo Shankar_ Lai y . Behi Sahai, I. I j .  B .,  25 AH.,
468, Lahshtni Narain Misir v . Musammat &umarti Kunwar,
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I. Tj. B ., 46. Ail., 439, Shea ■Sinah Rai v. Dahho, I. L . R., 1
AH., 688, aad Rmn Kali v. Gopal Dei, I. L . K ., 'iS All., 61b,
referred to.

HuJcriTa Cliand ®. Sital Prasad, I, Jj . R -, 50 All.
Hindtj lavv̂ , See Act No, lY  of 1S82, sectioa 53
H iI'JDTF 'wiDO'w, Ste Hindu law
Hindu widow, See Hiuda iav/
Hiis'DU widou^, See Hindu law ...
“ H o ld e r  i>' ijue c o u r s e ," Bee Act No. X X V I  oi 1881, sectioas {

59
I dol. Suit on belialf of-

scbedule I , article t32 ...
iLLEixATiiTV, See- Criminal Procedure Code, seeiioiis 110 aud 256
iMPEOVEMEjiT TRUST, S ee  Act No, 1 of 1S91:, sectioa 23 (1) (i)
Incom e-tax, See Act N o. X I  of 192-2, sections 53 (1) (a), 3 aud 4

Incom e-tax, See  Act N o. X I  of section 4 ...
IscoME-TAs;, See  Act N o. X I  •of 19’22, sections 22 and 3:3 
rKCTTMsnANCE, See A ct  No. IV  of 1S8'2, sections 74, S3, 95 and 
Insolvbnoy, S ee A ct N o. V of 1920, sections 41, 44 and 34 
IereguIjAE.iT’j:, See CrirQinal Procedure Code, section 337 
Jains, S ee  Hindu law
JoraT Hindtt FAMILY’ , Sce A ct No. IX  of 1872, section 351
J o iiJ T  H ]N -dt7  f a m i l y ,  S ee  Act No. IV  o f 1883, sectioa 53 ...
J o in t Hktdtj fam im , See A ct  No. V I I I  of 1890, section 3
J o in t H isdxi fam ily, S ee  A ct No. IX  o f  1908, schfeduie I , articles 

and 126 ... ... ... ...
JorsT Hikdtt P a h ily , See  Civi! Procedin’e Code, Bection 66
J o i n t  H i n d u  rvurirjr, See  H i n d u  law
J o in t H indu famix,y . S ee  H indu law
J o i n t  H i n d u  p a m t l i ’ , See. H indu law ...
J o i n t  H i n d u  f a m .i l y ,  S ee  H indu law ...
J oint H indu FAMILY, H indu law ... ...
J o in t H indu  fauiis. S ee  H indu law ...
J o i n t  H i n d u  fam ilv . See  H i n d u  law
J o i n t  tbiaij, S ee  Act N o. I l l  of 1867, sections 3 and 4
J u r isd ict ion , See Act No. IX  of 1687, schedule I I , article 42
JuTiiSBiOTroN (Civil and Ptcvenue Courts), S ee  Act (Local) No. I 

1901, sectiom  93 and 167 ... ...
JuEisBicTioN, See  Act (Local) No. V I  of 1912, sections 4, 12 and 1 
JUBISOTOTION, S(3e.A o-t (Local) No, I I I  of 1920, .sections 44, 230 and

••• ... ... 130
JuniamcTioN, S ee  Criminal Procedure Code, section 439 (4) 722
Jmay, S ee  Criminal Procedure Code, section 307 ... ... 54Q-

Jtiey, See  Criminal Procedure Code, section 307 
L a m b^ d ab  and CO-.SHAKEE, S ee  Act (Local) N o. I I  o f 1 ^ 1 ,  .fier*.fcion« 

lb4 (2 ), and 163 and 166
LAHB-uimE AND CO-SHARER, S ee  A ct  (Local) N o. I I  of 1901, section 105 ) m  

Land, ’ S ee  Act (Local)rJSTo, X I  of 1922, sections 4(3) and 16 ... 3-18
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“ L a w fu l  A greem u n t” , S ee  C ivil Procedure Code, order X X I I I  
rules 1 and 3 ... ... ... ■ ...

Tjegal KECI3SSITY, jS'ee H indu law
L e g a l  NiscEssrry, S ee  Pliiidu law
LBaAL PRACTJTIONKH,, Givil Procedure Code, sectiou.s 11, 96 and 100;

order XTjI ,  rule 3o
L e g a l  k ep k esrn ta tiv e , S ee  C ivil Procedure Code, section 3 (11 );

order X X I I  rule o
L e t t r b s  P a tk n t, sTiCTioN 1 0 -~ A rn en d 7nen t o f— R u les fra m ed  in con se­

quence oj a m en d m en t— A p p ea l— L im ita tio n — E x ten sio n  o f  t im e .]  
A rule of limitation is a rule of procedure and, nnlesa som e­
th ing special in it justifies a contrary inference, governs all pro­
ceedings from the mom ent of its enactm ent, even though the canse 
of actiou m ay have accrued befoi'e the rule carne into existence. 
S on i B a m  v. K an jiaiya  L a i , I . L .  R ., 35 A ll., 227, referred to.

Baij Nath v . D ulari H ajjarn , T. L . R .,  30 A ll.
L etters P atbist, section 12, See A ct N o. VTTI of 1890, section P. 
L icence (m otor), 'See A ct N o. V I I I  o f 1914-, sections G, 8, 9 and 16 
L im itatio n , See Act No. IV  o f 1S82, seetioua 74, 8'2, 95 and 100
L imitatton , See Act N o. I X  o f 190S, section 10 : schedule I , article 6'J
LmiTATiON, See Act N o. IX  of l',)OS, schedule I , articles 62 and 97 ...
L 1MIT.A.T10N, Set' A ct N o. IX  o f 1908, schedule I, article 85
L im itatio n , See Act N o. I X  o f 1908, schedule I, articles 91 and 120 ...
LrMTT.\TiON, See Act No. I X  of 1908, schedule I , article IIG
LiMiTATioif, .S'c'f! A ct N o. I X  o f  1908, schedule I , articles 120 and ],26
I jIMitatio n , Seff Act N o. I X  of 1908, schedule I ,  articles 112 and 144 
L im itation , See Act N o, I X  o f 1908, schedule I ,  article 182 ...
L imitatiom , See A ct N o. I X  o f  1908, schedule I , article 382 
L imitation?, See Civil Procedure Code, section  47 ; order X X I ,  ruhi 92 
L im itatio n , See Civil Procedure Code, section  144 ; order - X L V , 

rule 15
L imitation-, See Civil Procedure Code, order X X I ,  rute 2 (3) • ...
L tmitation , Ses Civil Procedure Code, order X X I ,  rule 9G
LTMrr.-\Tio'S, See H indu law  ...
L imitatio t̂, See Letters Patent, section 10 ...
LiMlTATioa, See M ortgage ... ... . .. . ...
L iquidation ', StJi; Act N o. V I I  of 1913, ssctioii 171
LiQUinATiON, See- Act N o, V I I  o f 1913, section 215
L iq u id atio n , See Com pany ... ... . .. ...
Ijiqoidatou , Sf-e Act N o. V I I  of 1913, sections 179 and 315
L is PENDENS, See Act N o. I V  of 1882, section 52 ...
L unacy, See CiTil Procedure Code, aectiona 115 and 15'.I ; oriler X X X .U ,

kuIjK 15 ... ... ...
M alicioijs pr:osi%cuTi;o>f, See Suit for nialiciouB proHocntion 
MARRfAOTi, See M uham m adan law .. .  .. .  ; ... .
M .vth— ! Goshai'ii'iSneeession— Cu^ta'm of the order— AJicn- 

abions made by a inabant— No presumption of- -proper tij being t-rmt' 
proi>erty.''i A ccord ingJiO the cuBtotn of the order of ascetie^s know n

■ as Dasnami Goffhains, when once a person has been received into-
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the order, no lie of relationsbip remains between him and his 
natiira.1 relations, and neither cau succeed to tlie private property 
of the other. Barndhan Puri x. Dalmir Puri, 2 Indian Cases,
383, followed.

The rules of siiccesaion and devolution prevailing iii a parti- 
ĉ ilas- ninth are governed by the particular customs which apply 
to it.

Properties belonging to a 7natli of the order of Dasnami 
Gosftains had descended from guru to chela for several generations, 
but from 1874 to 1922 the mahant of the math had been esereising 
rights of private owaers'hip over some of them b j making nsn- 
frnctuary mortgages. There was no reliable evidence that the 
properties so alienated were trust properties. Field, that there wae 
no legal presumption that these properties were tnisfc properties, 
and such alienation could not be contested by a v)tcla of the guru 
who had made them,.. Jjirfar Singh v. Fateh Singh, I. 1j. R ..
1 ijah ., 540, distinguished.

Goshain Sheo Ghiilam Puri s, Sliiam La! Bhagat,
L  R ., 60 AH. ... ... ... ... 485

Memorandum op appeaTj, S ee  A ct N o. V I I  of 1870, section 4 ... "080
M i n o r ,  See  A ct K o . IX  of 1872, section 11 ... ... .. 8GB
M itakshara, S ee  H indu law ... ... ... ... 904
M ortgage , S ee  A ct N o. IV  o f 1882, section 52 ... ... 202
M obtgage, S ee  Act N o. IV  of 1882, Eection. o3 ... ... 290
M oetga ge , S ee  A ct N o. IV  of 1882, sectioii 55 (1) (g) ... ... 871
M ortg a g e , S ee  A ct N o. IV  of 1882, sectioiis 83 and 84 ... 655
M ortg a g e , S ee  CiTil Pyocedure Code, order X X X I V , rule 1 . . .  743
Mobtg-Agu, See Civil Procedure Code, order X X X I V , rule 6 ... 321
M ostgagh by con d it ion a l bale , S ee  Civil Procedure Code, order

X X X IV , rale 8 ... ... .. .  . .. ... 889
M oetgage, See Civil Procedure Code, order X X X I V , rule 14 ... 12
M obtqagb, See Hindu law ... . . .  . .. 546
M obtqagb— Prior and subsequent incumbrances— Right of purchaser 

to set up the prior mortgage -which he han paid off against the 
second mortgagee—Presumption of intention— Morigage by 
gtiardian of minor without necessary sanction— Act No. VIII of 
1890 (Guardians and Wards Act), section. 30— Civil Procedure 
Code, order K L I, rule 33.] The certificated guardiati of her 
minor eon mortgaged, -without obtaining tlie isaitctiou of the 
District Judge, certain shares belonging to both in two villages,
NR and A. These were subject to a prior mortgage. Stibse- 
quently the shares in NE  were sold, with the sauctioa of the 
District Judge, and there was left with the piircliasers a sufficient 
ainount of the purchase money to pay off both tlie uiortgages.
The purchasers paid off the first mortgage, but not the second.
The second mortgagee tlien sued on his mortgage, and the pur­
chasers set up their rights under the first mortgage as a defence.
They also pleaded that the second mortgage, having been made

■ without the sanction of the District Judge, was invalid.
Held (I) that in the circumstances tlie purchasers were not 

entitled to set up the first mortgage as a sbidd against the second 
mortgagee’s claim, inasmuch as their intention, at the time of 
their purehaae, wae clearly Jo discharge and e-slinguiah all the 
inciimbraQcea oa the property, Gohaldas Goimldits v. Purannial 

^Premsukhdcis, 1. J-j. 10 Gale,, 1035, Alukiimtnad Sadiq v.
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Gha,us MuJiamviad, I. L , E ,, 33 A ll., 101, and Malihhan Lai 
V. NaWii, 21 A. L . J., 382, referred to;

(2) tliafc the purchasers were not estopped from questioning 
the validity o£ the secoud mortgage so far as it atfeeted the 
minor’s share, but 11; they did so, they were bound to make 
restitution to the extent that the minor had benefited by the 
mortgage money. Nur BalchsJi v. BuJitmi Singh, 8 A . L . J,, 754, 
followed;

(3) that the guardian’s share in the property covered by the 
second mortg<age was liable, and

(4) that, although the mortgagee had not appealed against 
the decree of the lower apx^ellate court so far as it dismissed his 
claim altogether as against villlage A , it was nevertiieless 
open to the High Court, while modil'ying the decree of the lower 
.appellate coiTrt in favour of the defendaatB appellants, to give the 
pia:intifi: respondent a decree as against the guardian's share in 
that village also, in view of order X L I , rule. 33, of the Code 
of Civil Procedure. Rangam Lai v. Jliandu, I. L . E ., 34 All.,
32, followed. MahoniGcl Khaleef Shirasi v. Les Tanneries 
hyonnaises, I. L . E ., 49 M ad., 435, distinguished.

Maqsud Ali Khan v. Abdullah Khan, I . L . E ., GO All. ... 218

Moetgaqe— Redemption—-Mortciaged'proiierhj sold for arrears of rent 
whicTi the mortgagee was hoimd to pay—-PwrdiaLte hi; mortgagee—  
Eouity of redemption not tost.] The mortgagee of a fixed-ratc 
holding, who was under a covenant to pay the rent ol: the holding 
to the zaniindar, made default in ijuch payment, in consequence 
of which the holding was Bold, and it was purchased by the mort­
gagee himself. Held, that the mortgagee could not by his own 
wrongful act deprive the mortgagor of his rights, and the 
mortgagor’s equity of redemption still subsisted. Natimh Sidlie 
Nam r Ally Khan v. Rajah Ojoodhyaram Khan, 10 M oo., I. A,
^d:0, KaUifpa bin Giriappa v. Shivaya bin Shivlingaya, I. L . E,.-
20 Bom ., 492, and Bahaji v. Magniram, I. L . E .,  31 Bom.,
396, referred to.

Jaikarah Singh v. Bheo Kumar Singh, I. L . E .,
50 Ail. ... . .. , . . .  „ .  36

M o k tg a g e — Suit for sale— Liniitaiion—-“ N otice"— Act 2<fo. IX  o f  
1908, {Indian Limitation j'Ici), schedule I, artido 132.] A  simple 
mortgage, executed on the 1st of May, 1909, for a term of three 
years, contained a stipulation to the eiiect that, if the mortgagor 
transferred the mortgaged properiy, the inortgage,e 'would be at 
liberty to sue before the expiry of the term. On the . 8th of 
March, 1011, the mortgagor stood surety for one Ali Kaza in the 
amount of lls , 50, and hypothecated a .saiaU share in the property 
covered by the deed of 1909. No actual notice of this transaction 
was given to the first mortgagee. A suit was filed on the mort­
gage of 1909 on the 27th of March, 192'i, and the plea of limita­
tion was set up by the defendants.

Held that the suit was within time. Mo actual notice of the 
hyx^othecation of 1911 had been given to the pliiintaff mortgagee, 
and in the eircumstauees there was no legal duty cast on the 
mortgagee of 1909 to keep on searching the registoi’s for further 
dealings of the mortgagor with the property comprised in his 
mortgage,

Shib Dayal v. Meharhan., I . L . B ., 45 All.,- 27, and Pancham 
V. Ansar Husain, I . L . E ., -13 A ll., 506, followed. Nctthi v. 
Tiirsi, I , L . E ., 43 A ll., 671, Mata Tahal^v. Bhagtban Sintjh^
19 A. L . S., 406, and Gaya Din v. Jhumnim hal, I- L . E ., 37 
A ll,, 400, referred to.
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i* a g e .

Meanins' of “ nolice," actual or coaslrucfivc, discussed. 
Barnhart vT Grccnshields, 0 Moo., P. 0 .,  18, Hewitt v. Loor,rt- 
m-ore, 9 Hare, 449, .Jnniri Prasad v. Kishen Dat, 1. 1j. H ., 10 A ll.,
478, ami TiJakdliari hoA v. Khcdan Lai, 1. L . R.j 48 Gale., 'Ĵ  
ref’erreJ l:o.

Asijiq H’usaiu v. Ciiafiu'Wuij, I. 11/. Em SO All. ... 328

Mo’i'OK YKHiciiE, Sec Act Ko. 'VIII of 1914, sections B, 8 , 9 sad IG . . .  876
Mohammada-n la w — Dower— Widow's Hen-—Act No. I of 1877 {Specific 

Retiej Act), svclion 1)— Reyticdn oj roidov), if dii;possesseAi.\ The 
lien of a JCnhairiiJiadaii widow over property, on acconiit of iier do­
wer debt, only oporates so long as she remains in possession of the 
Iiroj^erty. On being deprived of iJOSsesKion, she has a rigiit, iii- 
depexidently of her lien, to recover posBcssion within sis months 
imdor the Specific Belief Act. The lien gives her no title, or 
right to recover possession, biit only a right to reliiin possession.
AH Ba7:hsh v. AUahdad Khnn, I . j j .  B ., 32 Ail., 561, approved. 
Aziziilkih Khcvi v. Ahmad Ali Khan, I, L . IL, 7 xilL, S53, refei’red 
to.

Mashal Bingh v. Ahmad Husain, I, Jj. K ., 50 '̂JL ... 86

Muhammadan law— Dower— Nature of widow's j)osscs,non in lien of 
dowcT,'} The right of a MHha,nunadfw.i widow is founded on her 
povv̂ er as .creditor for her dower, to hold the property of her 
huBbarid, of which she has lawftiiiy tmd without force or fraud 
obtained possession, until lier debt is satished. But it does not 
follow I'rora this thn.b'imless and until the widow actually eiitai'a 
into possession of the estate on tbe express assertion that she is 
taking po.'s.'seasion in iieu of her don-er debt, she etinnot siibsaquently 
be allowed to raise such plea. Mwammat Bchce Becliun v. 
Sheikh Hamid Hossein, 14 M'oo. I. A ., 377, Aii Bakli^ih v. Alhtlt,- 
dad Khan, 1̂ . L . B ,, 3‘2 AIL, 651, and - Ramzan Ali Khan v.
Asghari Begam, I. L . R ., 32 A ll., 5B3, foltowed.

Muhammad Shoa-ib Khan «. 2aib Jiihan Began,), l. 'L. R .,
50 AIK ... ... ... . .. 423

Muhammadan — PrG-e^nption— Shafi khaliL— of tree 
toit-h overhayiging hra-nches— Plot divided by kachcha road over 
iokich titB public had a mere rigid of way without ovmcrship of 
the soil.’} In a suit for pre-emption . under the. Mubi.i.mmadan 
law the property sold consisted of irudivided shares in a plot 
of land adjoii\ing the plaintiff’s house. This plot wib 
divided by a kachclta road over which tlie pid>iic had a right of 
passage, but the land of the road was not public property.

Held that the plaintiff was entitled to pjre-empt the v,’hole 
plot, and not merely the portion on his side of the kachcha tond..

Held also that the fact that the bi'anches of a tree project 
over tbe land of a neighbour does not give the owner of the tree 
any right as a slinfi khalit.

Metri 'Krishna Joshi v. Shankar Vithal, I. L. K,, 19 Both.,
4M , '̂ nd Abdul ShaMir y .  Abd-ul Ghafur, 7 A. L . J ., 641, 
ireferred to.

Aisiz Ahmad t?- Nazir Ahmad, I. L , R ,, 60 All. ... 257
M 0HAMMADAK LAW-— Shias—■Marriage—Shiai girl married to a Bunni 

;— Gonsent of bride— Freswnption. as to age of puberty-— 
Guardiam. ad litem— Costs.'] According to the Mnhammadan law 
applicable to the Shia sect, a, girl is of full age when she atta.ins 
the age of puberty, and, in the absence of direct evidence, there 
is a presnmption thatftthat event would occur between the ages 
of niue and ten , years, ^  ' ;
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W h ere, tberefore, a Shia  girl o f the age of nearly thirteen

years was married, w ith the consent of her father, but w ithout
her ow n , to a boy w ho w as a S u m ii, and before she attained the
ag’a o f  twenty-one ye a rs , she sued to have the m aiThige declared
illegal and not binding on  her, it v/as held  tliat she w as entitled 
to the decree asked fo r .: the consent of the father conld not in  
the circnm stances take the place of the consent of the g irl 
lierseir. N em ah ^Tltlka Jeh an Saluba  v. M a h om ed  Ushlcurree 
K h a n , 26 W . E .,  G. E .,  26, follow ed.

There is no authority in  the Code o f Civil Procedtire to 
niward coats personally against a guardian a.d litem . N a ra sim h a  
R an  V. Lalchsniipati R a ti, I . I /. B ,,  3 M ad ., 263, follow ed,

Sibt Ahm ad u. Am ina E h atnn , I . L . S . ,  50 A ll. . .. 73B
Muhammadan la w — ^Waqf— 'W a q f not in v a lid  far the ,'!ole renaon that  

th e 'first m utawalli is a minor.'\  A  u 'aq /, otherwise valid , w ill not 
fail for the aole reason that the m utatoaVi appoini:ed by the -loaqif 
iR a m inor. Piran  v. A h d ool K a r im , T, Ti. R .,  19 C alc., 203, 
M iihanvm ad N'asim  v. M u.ham m ad AJi.mii4, 27 Indian Car-ieB, 389,
K k a tiin  B ec;am  v. E ja z  A lm ia d , 15 A.. Tj. J ., 132, and Ras'a v. A li,
T. I j . R ., 40 M ad., 941, referred to.

N abi-nn-nisaa B ib i v . L iaqat A li, I. L . R ., 50 A ll. ... 830
MtrNicrPAij AKRA, S ee  A ct (L oca l) N o. X I  of 192!], sections 1 and 3 ... 178
N e o ijo e n c r , S ee  Act N o. I X  of 1890, section 7G ... ... 246
NnwsrAPiiU, S ee  Act N o. X X V  of 1867, section 7 ... ... 806
N on -jo tn d k r  of parties, S e e  C ivil Procedure Code, section 116 ... 276
“ N o t io b ,”  S ee  M ortg'age ... ... ... ... 928
O fp ic ta l LTQUinATOB, S ee  A ct N o. V I I  of 1913, Ejections 162, 179 and

234 ... . .. ... ... ... ... 867
Or’FicrAr/MQUiDATOR, S'ee Com pany ... . .. 47G
P a r titio n , See A ct (L oca l) N o. I l l  of 1901, sections 107 and 111 ... 107
PABxm oN , jS'ec Civil Procednra Code, section G6 . . .  ... 512
P artitio n , S'se Civil Procedure Code, order X X I I ,  rule 4 (3) .. .  S59
P a r t it io n , S ee  H indu law ... ... . .. . .. 22
P artitio n , H indu law ... ... . .. . . .  §3̂ ^
P a r t it io n , Sea H indu law  ... ... . . .  61-9
P abtnetiship, iS'efi A ct N o. I X  of 1872, section 951 .. .  . .. 982
P ermanent settIjEm ent , /S’ee Regulation  N o. I I  o f 1925, article 4 ...  440
P re-em ption , S ee  A ct N o. I  o f 1.873  ̂ section 92 .. .  ... 59
PuE-EMPTiour, S e e  A ct (L oca l) N o. IT*of 1903, section 16A ... 4S0
Pke-rm ptiow , S ee  A ct (L oca l) N o. X I  of 1922, aection 3 . .. 1Q5
P re -em p tion , S ee  Act (L oca l) N o. X I  of 1922, sections 4.(3  ̂and 16 ... 3<I8
P re-em ption , S ee  A ct (L oca l) N o. X I  of 1923, section 4 (10) . . .  454
PBE'Bm’TiON, S ee  A ct (L oca l) N o. X I  of 1922, section 13 (3) . . .  401
PiiTS-EMPTioN, S ee  Act (L oca l) No. X I  of 1922, sections 13 and. 20 ... 61
P rb-bm ption , 5ce M uhaium adan law  ... .. .  .... 267
pRi3-T?j,iPTiON— Decree con ditioned on p a y m e n t of p u reh a se-m n n ey  

y^itKin specified period  o f  its hecnmi-mj final~~~Meamng o f " j i t ia l - ' ']
HeJd that an appealable, decree agaiusb which an appeal has ■ 
riot bee,n filed becom es, fin a ! on the expiry o f the period o f  lim ita- 
tion prescribed fo r  .filing an appeal, tiiud flot from  the day on : 
v/hich it w as passed. Ilin fjd n  K h cm  y ,  Gariga P r m a d y  J., Ĵ ^̂  R .,
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1 All., 293, aad Narain Das v, Lachman Singh, I. L . R ., 8 
All,, 135, dissented from. Bisa 8ingh v. Jaula Singh, Weeldy 
Notes, 1881, p. 165, Shaihh Ewaz v. Mo’k'̂ tna Bihi, I. Tj. R .,
1 AIL, 132, Earn SaJiai v. Oai/a, I. L . B ., 7 All., 107, Gopal Das 
V. MaTnma Kuv.ianr, fi A. Ij. J,, 136, and Fazal Ilusam  v. Fatal- 
iid-din, I . L . E ., 47 AIL, 533, followed.

Sanoiriiaa Bin^h t>. Baja Ram, I. L . E., ffO AIL ...
PnE-EMPTiox— for pre-eviptioii bjf three plaintiff/}— Suit dismis' 

sed— Appeal— Bealh of one. plaintiff appellant pending appeal—
— Ahatement— Cnriom— Bffect nf esialo coming into the hnndsi of 
a single proprietor.'] A  suit for pre-emption was filed by three
persons, each, claiming a. rigbt i o  pre-empt th e  wliole of th o
properly sold. Tbo snit was dismissed. The pTtiinfiiffg appealed,
but, pe.Qflinw the appeal, one oP fliam died, and liic; representa1;ivefi
were not bron l̂rb upon iliô  rocord within the period of liraifation.

IleM, tliat the effect of this was iiot that the appeal abated 
bnt that the deceased plaintiff appellfinfe merely dropped onti, and 
the other two plaintifl'f; were entitled to contirmo, the apjieal 
and, if thov snceeeded. to oblain a decrec for pre-emption. 
Mathar SinqJi v. Ahhai Nandan Pra.^ad, T. I j. 11., 40 AIL, 756. 
Amhiha Prasnd v. Jhinak Singh, T. Tj. Bi., 4:1 A.1L, 2S0, and 
Wajid All Khnn v. Fiiran Singh, I. L. E ., 47 All., 100, over­
ruled.

When once property cornea into the haiAda of a Hingle pro­
prietor, anv ciistam of pre-emption relatincf thereto mnst come to 
an end. The custom may grow np a^ain, hut its growth will 
have to be established by evidenoe, Kau\ar-'nn~nissa Bihi v. 
Sughra Bibi, I. L . R ., 39 AIL, 480, followed.

Mahadeo Singh v, Talib Ali, I. Tj. E ., 50 All. ... 792
PEESmtPTlOH, See Act No. I of 1872, eection 111 ... ... 145
PKTiSTiJtPTiol?, See Act (Local) ¥o. X I  of 1929, sectiom 1 and 3 ... 178
Peesttmption, See Hindu law ... . . .  ... ... 75
pRiKcrPAij AND AGENT, Sed Act No. IX  of 1873, Beotions 23 and 30. ... 11,^
PrincipaCj and agent, iSiee Act Ho. IX  of 1908, aehecliile I, article 85 045
Peinoipal and AomT— FoTged hill presented I j/ agent— Liability of 

principal.'] Plaintiff and defendant had d'ealincrR together and 
the defenda,nt waf? in the habit of paying ta the. plaintiff'b 
servants. Ono of the plaintiff’B servants preBentod a bill, on 
which the defendant paid. The bill was afterwards found to be 

. a  forgery.
Held, that the plaintiff wais liable to make good the amonnii 

paid by the defendant. Eafujicfe %  English Joint Stoch Banh, 
ii. B ., 3 Bsch., 2.59((J66), followed.

. lartah Narain b. The Jnte Mills, I. Hi. E., BO All. ... S9 
Peisoipae; Asrn strEE^y, See Act No. I S  of 1872, section 18i ... 211
Pbinteb, See Act No. X X Y  of 1867, Eection 7 ... ... ... 808
Pbiob and stTBSEQtTiffls iNOUMBKANOas, Ses Moitgage ' ... ; ... 218
RaiVAOY— Ettiatence of public Inne hetwesn houses of parties not ittcom- 

paiible with existence of right.} The fact tha,t there is a public 
lane between the two houses concerned is not incompatible with the 
existence of a right of privaey, Kuvarji PremcTiand v. Bai Javer, 6 
Bom. H . G. K ., 143, Jmml-ud-din v. Abdul Mujeed, 13 A. Ij. J.,
361, Fazal JIaq y , Fazal H ag, 26 A. L . J, , *19, and GoI'm I Prasad r, 
RadJiO, I . Ij. R ., 10 A ll.,<̂ 358, follov/ed.

Chliedi Earn c. Gokul Ohand, I ,  L - E ., 50 AIL 7(»
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Paga.
Pbi-vy COTTKOIL PEAaTMB, See Criminal Procedure Codes sectioa 489 (4) 722 
Pbobatb, See Act No. V I of 1881, section 3 ... ... . . .  314
Pbooeduhb, See Act No. X L V  oE 1860, section 194 ... . . .  365
Pboceduee, Sec Act No. V II  of 1870, section 4 ... ... 980
PEOCEDtmE-—Appeal— Change of law 'pendijig suit— Law hy which

the right of appeal will he governed.'] A x'ight of
appeal in a suit is governed by tlie law prevailing
at the date of the institution of the Bnit, and not by the law pre­
vailing at the date of the decision of the suit or at the date of the 
filing of the appeal. The Colonia'l Svqar Refining Com'pmry Ltd.,
V .  Irviitg, [1905] A. C ., 369, Delhi Cloth and General Mills Co.,
Ltd., V .  Tricome-tax Commi'^sioner, I. L . R ., 9 Ijah., S84, Dmva- 
nayalca Eeddiiinr v. Rrnultamhal Amvial, I, L . B ., 60 Mad.,
857 and Bala Prasad v. Shijam Bclia.ri Lai f?6 A.Ij.J . 406. followed.
Zamin AH Khan, v. Genda, T. Tj. R .. 2G All., 375, overvnled.

Bam Singh v. Shanka.r Dayal, T. Ij. E ., 50 All. 955
Procedube, See Act No. V II  of 1870, section 4 ... . .. 9S0
Pp.occTitmE, See Act No, IV  of 1382, section 52 ... .. .  202
pROCnDURT?, See Criminal Proocdnre Code, gectionr  ̂ 187 anl 139A ... 871
pROMTSSOKY NOTE, See Act No. X X V I  of 1881, section 46 ... 754
Peomissoky note, See Act No. X  of 1923, section 25 ... . .. 764
Peomissoky NOTT3, See Act No. X  of 1923, section 25 , ... . .. 839
‘ ‘ Peopebty,”  See Act No. IV  of 1SS2, section 6 ' ... . .. 394
■‘ Peopeietaby title, ”  See Act (Local) No. I l l  of 1901, sections 107

and 111 ... . .. . .. . .. ... ... 107
Peopeietaey t it le . Question of------- , See Act (LocsJ) No. I l l  of 1901,

sections 111 and 112 ... . .. ... ... 198
PROSOEIPTION oip BOOKS, See Criminal Procedure Code, sections 99A,

99B and 251 .. .  . .. . .. .. .  .. .  1S7
PuBMO NOTSANOB, Ses Criminal Procedure Code, aections 1S7 and

139A .. .  . .. . . .  . . .  . .. 871
EaUjWAT, See Act No. I X  of 1890, sections 3(4) and 1!29 84
Eailway BF.CRIPT— Delivery of goods by a railtoay to a person holding 

an unendorsed railway receipt— Inference of agency-—Act No. IV  
of 1882 (Transfer of Property Act), sections 4 and 137— Act 
No, I X  of 1872 (Indian Contract Act), secMons 108 and 178.]
If a person gives a railway receipt to another person, the in­
ference is that he appoints that other person his agent to take 
delivery of the goods from the railviray company, and the fact 
that in the rules printed on the railway receipt the railway com­
pany states that it will not reeogmsse an agent appointed other“ 
wise than by endorsement will not prevent the railwaiy com­
pany from pleading that that other ])erson was in fact an agent 
and entitled to receive the goods. The rule, however, may 
operate as an estoppel if the consignor has acted on the belief 
that the railway company would not recognize as liis agent the 
person to whom the railway receipt hag merely been sent without 
endorsement. Ramdas Vithaldas v. Amerclian'd and Co., I. Ij. B ,,
40 Bom ., 630, referred to.

Secretary of State for India in Conncil Rishi Ram,
Jagdish Prasad, I. L . E,., 50 All, . . .  .,. 927

S bdbmption OF aroETOAGB, Act Ho. I V  of 1882, sections 83 and 84 655 
E bdbmption op moetgage, See Mortgage .,. 'P ... 36
E bgistbation, see Aet N o, IV  of 1883, seetioriB 4 and 986



REOlOTM'now, S ee  Act No. X V t  of 1908, section 17(b) . .. ... 31
R eg istra tion , S es A ct (TjochI) No. X I of 1922, section 2 ... ... 195
Regttlattons—19!2d— IT, ap.ttcw. 4— Act (Local) Â o, TU  o f 1001

(U nited Provinces L a nd Revenue. A ct), xaction ■ ^ — PeTm aneni 
SfiW rm ent— AlhiTion— _•! of land added by alluvian
to a fcrm cm evtlv  settled I'iUafje:'] W here, snbaeqnent to 
the date of the, Rp.ttleriu-nt, land is arldefl by allnvion to 
a pi'.rmaiic‘nr?7 sfiilcd  rilla.p-e, there ip nothing in the ■.law  to 
lirevenf; snfh Ian,] be-inr,- p„ssoR=se(l to revenne.
Noriendcr njim'idPr Clhoftp v. njaho-m-ed Eftnff, 18 W . H .. C.
118, T h e Secretary o f  State for India in  C<mncU v. Faham i^an- 
ni-^m B efju m , I . Ij. K ., 17 Cale., 590, and 71ie. Sccretant o f  State- 
for India v . Mnliaraia of Bw d-w an, T. Xi. TI-. 40 Calc., 103, 
rt'ferred f>->.

Rarftanand i;. The Boeretarv of State for India in Cnnnci!,
T. L .  E .. 50 All. . . . ' ... ... _ ... 440

Rf.tjotous iiwno'WWT’.NT, fyec Ae(; No. TX of 1008, Election 10.
schedule I , article 62 ... . .. ... ... 265

RBrjGTOTJP! RMro’w?,TT5NT, Si?e Civil Procefliire Code, section 9'2 ... lf>f»
Rent, >?ee Act No. TV of 1883, section 3f> ... ... ... 18
Res judtoata, )9ee Act fLooal) No. I I  of 1901, sectionfs 9-5 and 107 ... ,
R rs Jvm cM 'A, 8 ae Civil Procedin-p. Code, section 11 ... ... 28
Res JtrnrcAT.4, See  Civil Procednrf Code, aeclion 11 ... ... .S06
Res .TnnTCATA, Sep. Civil Procedure Code, seetion.'t 11, 06 nnd 100; order

X L I , rule .S-o ... ... ... ... ... 617
R kstttutiok . Anolir'ation for-------See  Civil Procedure Code, section

111;' order X L V , rnle 15 ... ... ... ... 767
R kterstoneb, See Hindu law ... ... ... ... 678
R evisioji, See Civil Procedure Code, section 115 ... ... 976
R evision , S ee  Civil Procedure Code, aection 115; order X X T II,

nile 1 ... ... ... ... ... ... 143
E evision , S ee  Civil Procedure Code, section 115; order XXTIT,

’•T'fp 1 ••• .. ... .. ... ... 100
REvrsroN, See  Civil Procedure Code, order X S I I I ,  ral® 1 ... 8SS
R evision , 8 m  Civil Procednre Code, schedule TT, paragraph 15fl)((!) fiRF)
R evision , See Criminal Procednre Code, section 439 (4) ... ... 729
R iot, S'i’ e Orinainal Procednre Code, section 537 ... ... 457
R isk-kotss, See Act No. I X  of 1890, section, 76 ... 246
Sale, 5'ee Act No. W  of 1882, section ,^5(1) (̂ f) ... ... S71
SALE,j5fe !̂ Act No. IX  of 187.9, BfictioTO 73, 77, 87 and 88 ... ... 89
SALT!, See Act No. IX  of 190S. tjehednle T, articleB 62 and 97 ... 95
“ S a le” , See Act (Local} No. X I  of 1932, section 4 (10) ... . . .  464
Sam at TTSTiERrsTEnEo DEED, 5'fie of 1882, .sections 4 and 5'4> 98fi
Sale in  ESEatfTioK, 8ee C ivil.Procednre Code, order X I jI ,  rule: 5 .., 41
Sapinda, See Eind-a law ... ... ... /  ... 904
Second iAPimi., See A ct N o, I  of 1S72, section 114 ... ... 14:5
Segond apvkMj, S ee  H indu law ’ ... ... ... ... 180
Segubtiy FOR, GOOD BEHAViouK, See  Criminal Procedure Code, section

100 («) and : r&V;: . . \ ... : . ... . ... ... 90&
SKCtriiTTv pou aooD; BnirAy|.ptjE, See  Criminal Procedure Code,, seê ’

l io n s -110 and 256 ' ... ... ... ; ... ... 71
SE0UHXT\-FOT^KEm^ra THE PKAUI.'!, See  Oriniin-.il Proceduve God*?,, rcc~

t i o a l 0 7 ,  ... ... ISO

|g QBNEEAIj IMBES. :



SEOmuTr F<JK KEEPIW TSJi TEAUE, - Siie Cninii'ia! Procedure Code, 
section 107 ... . . .  -■■ ••• •••

Sisouili'jx FOB KEKPING THK PBAOB, S e e  .Oriuiiiial i ’roccdiire Code, sec- 
t io n e  IIB , 121 a n d  51i . . .  . . .

Settuem bnt, S ee  H indu law ... ... •••
S h a fi KB-ALIT, Sue M uliaiumadiiu law ... ... ^^7
S h a res , S ec  A ct N o. I X  o l' 18.7‘2, sec(.io.u '/8 ...
S h ias, S ee  Mizhauimadau law ... ... '^^3
Smai/L Caust-v G otjet, S ee  A ct N o. I X  of 1B87, schedule I I ,  article d'2 . . .  J-28
S m a ll Gat-we CotiUT su it , S ec  A c t  N o. I X  of 1887, section 17  ̂ ...
S m all C ause Cotjiit su ix . S ee  C ivil Procedare Code, section. 24 (J-) . . .  BIO
Stamp, S ee  A ct N o. I I  ol' 1890, secLion 57 (1) (b) •••
Stax op e x e cu tio k . S ee  C ivil I ’rooedoro Code, order X.LjI, rule 5 . ..  11
“ Btkp IK aid o f  e x e c u t io n ,”  S ee  A ct I'^o. I X  oC I'JOb', schedule 1,

article 182 ... ... ... ...
“ Step in a id  o f  uxBciUTioN,’ ' ScG Act N o. I X  o£ I'JOB, scelidule I,

article 182 ... ... ... ... ... 0̂ 0
S ton e  q o a rb iu s , S ee  A ct N o. X I  -of 1922, uectiou 1 ... • •••
STBIDHAN5 S ee  Hindu, law ... . .. ... '-=̂ 2̂
tjUBBOGATiOis', S e e  A ct N o. 1ST ol IBB2, sections 74, b ‘2i, ‘t);> iiud 101) ... ttOy
' ‘ hSuBSTAHTiAL QUESTION OK L.-UV, ”  Scc  CiviL I'rocedure Code, aeclioii

109, cJauye (c) ... ... ... . .. tiiO
'* BubstantiaIi QOBS'i’loW oi  ̂ ijAW ," S ee  C ivil I'rocedure (Jode, Bcctiun 110 2uy 
B ucoessioK j S e e  'Hindu law ... .. .  . .. 90-i
iSucpjiSSiON, S e e  M atli . . .  . . .  ... .. .  —  185
.Suit .for damagea lor breach oi' cowtracb iu w riting xcgisiei'ad. S ee  A ct 

: N o. i X  of 1908, aclicdulu 1, article 110 ... ... ... tJGi
BuiT EOB u^uLAii.vrioiN, S ec  A ct N o. V l l  o f 1870, section 7, ciau&c (iv)

(e) ... . . .  . .. . .. ... ... 010
SoiT I'or dissolution ol m arriage. S ee  U ivorcc ... ’ ... ... 164
S u it fo r  ejectm ent of a. trespusser, S ee  A ct (.bocalj JSio. I l l  o f 1\)M ,

secLions 11 , 2̂ 0 and vJVd ... ... ... . .. 130
S u it f o b  m.4h o io u s  PBOSEOua'ioN-—" Vl"'a/(t o f . reasonable and probable  

c a u se ’ ’— B earin g o f th e finding o f  th e  Orim inai cotirU on  the nub- 
t!6(juent civil stat for  damafjcA-.j Iu  auits I'or m alicious prosecu- 
f.ioa, where the facts contained lu the plaint are .professedly within 
the i^crsonal knowledge of tlie couipluimant, th.j jiiere fact that the 
first craninal court believed the coniplainaut's etatomeixt and con ­
victed the accused would not be any evidence ol! the exisltiuco o ! 
reasonable and probable cause, i f  tJio appellate court com es to a 
contrary coueiu.siou. 'i ’bc judgem ents o.t the ci’iiuinal courts arc 
couciuBive for the purpose o f sapw iug that the proseoution torxniii- 
ated in  favour ol tiie phunth l, but it is doubtful if the iiudings of 
the crim inal courts by tJieuiselves arc a.ny cvidoaco of tnalice or 
w ant of reasonable and probable cause ; it is for the civ il court to 
.go into ali the evidence and decide for itself whether such m alice 
. or_ wttat. of reasonable and probable cause existed or  not. S h m n a  
B ib e e  v . Chairm an o f B u ra n a gore M u n ic ip u liiy , 1^ 0 . Jj. d . ,  41G, 
dietinguished. Padaraih  v, D id a m , 10 A . h .  J ,, ‘123, M adke .L a i  
v. M u n n o o , 11 A . L .  J , ,  I'-̂ S,; and M a d h o S in g h  v . M a n g a l  
^ in g h , 79 Indian  Cases, lOStj, follow etl. Jaduhaj S in g h  y .  S h eo  
Saran S in g h , I . L .  B .,  21 A ll., 26, C aibhaddar S in g h  v .
B a d ri S ah , I ,  L . B , ,  1  L u ck ., 215> referred to.

Shubrati » .  Sham s-ud-dia, I .  L .  B .,  50 AU. . . .  . . .  718.
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C'L"X for profits, Se& Act (Local) Wo. II  of 1001, •.sectioDB 16'1 and 201
(5)

FOK SALii, See Mortgage ... ' ...
Suit on a foreign judgemei^t, Scs Civil Procedure Code, Boctioiis Id 

aud 14 ...^ ... . .. ••• ...
Suit. Power to bring fresh-------, Sec Civil Procieduxo .Code, order IX ,

rule 3 ... ... ... ... . . .  — S3T
Suit. Withdrawal of-------, See Civil I ’rocediire Code, ordei? X X lI I ,

rule 1 ... ... ... ...
SuMMAHi’ xiU/Ui, Sec Act No. V I of ll}2If sectious 20 and 22 ...
SuEETK, (S'eê Aet iNo. V  of 1920, sections 11, 14 and 31 ... tjOG
Taq.wi, See Act No. X I I I  of 1831, section 4 ... ... ... ’̂̂ 1
Temple, See Act No. IV  of 18S-2, ceciion G ... ... ...
riiUST, See Act No. S I V  of 1930, Eeetioii 3 ... . .. 8S0
Te'USXEe, See Civil Procedure Code, section 03 ... .... . . .  163,'
“ UiasoEBTAiHED GOODS,” Acit No. IX  of 1872, section 78 ... 60S
UisGERTiFiED PAriiEjiT, See Civil Proceiiure Goi.ie, order X X I ,  rule 2 111
UsOTBTJOTTtAUy MOBTGiVGii, See Act No. IV  of lS8ii, j-jectious 1 and 51 ... 986
VAiitJATioN 01? LAND, Sce Act 1^0, I  of 1891, secliou 23 (1) (i) .. .  170
Void oe voidable deed, See Act No. IX  of 1903, achedulc I , articles 91

and li20 ... ... ... .. .  ... ... 610
W ageiiing comteaO'T, iSec Act No. IX  of 1872, sections 23 and 80 ... '11 5
Wajib-uLi-ARZ, See Pre-einiition ... ... ... ... 7'J2
Waq]?, Sec Muhammadan la'W ... - . . .  ... ... S30
W idow 's LIEN, See. Muhammadan law . ... , ... ... 86
WiLlj, See Act No. V I  of 1881, section 3 ... ... ... y i l
Y/ithdeawaij o f  suit, See Civil Procedure Code, section IIH; order

X X III , tule 1 ... ... ... ... ... My
Y/ithduawal o f suit, See Civil Procedure Code, Bcctlon 110; order

X X III , rule 1 ... ... ... ... ... IQO
■Witness, Sec Act No. I of 1872, section 30 ... ... 113
iiAMiKDAK, AXD TENA'iST— Oo-parcenary mahal—'Fontion of coparnaner 

not incompaiible with tfmt of a tenaiiL'J 'Iliijrc iu nothing in 
law to prevent a co-sharer in a co-paiccaury iwahal from having 
tenant rights of .any kind and being liable to I,ho. payuiont oi' rvut 
either to another co-sharer or to the ffciucral body of co-Bhareis, 
and if a tenant Eiibseq.uently acquires proprietary- rights in the 
land , hia tenancy does not antotnaticsj.ily coitio to an ” end'in ittr 
entirety. Mah-ibh Bhujh v. Ahsanullal!., Weekly Notas, l',)01, 
p. 53., A-bicl H a sa n  Kkati v. BJiura, 'Weekly I'JUO, p. '220,
and Jamna Prasad Eai v. Damri^ 'Vol. I , IlnpubliEihed Dtjcisions 
ol the Board of Eevenne, p. 77, followed..

Kesar Kuar ». Kallu liani,. I . L . II., GO All. ... ... 479
Z aminbabi p e g p e h t y ,  6'ee Act .No. IV  of 3.882, seation. 3Q ... ... 18


