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1931 decicletl. This appUoatioB. was in my opinion rightly rejecibed 
for the reaeons already given. I  would, thereforCj dismiss this 
application with costs.

W a l s h , J. :— I agree on the merits and I  merely wish to add 
that in my view we could not have entertained this applica
tion on any ground, it not being a “  case decided ” within the 
meaning of the decision of the rccent Full Bench (1), and that 
any previous decisions o f  this Court which have admitted revi
sions in the case o f the rejection of an appli cation to be allowed 
to sue in formil pj,u'peris must be treated as having been 
overruled.

A pplieation  lejeGied,

1921
J}&c@mb0r ,  16,

APPELLATE C IVIL.

B efore  M r. Justice Byves and M r. Justice Gohul Prasad.
SU RJAN  SIN G H  and oih ek s  (Dbfehdants) d. O H A T U B A  K U N W A R

(PHiAINTIffB’).*'*
J e t  fL oca lJ  27o- 11 o f 1901 ( A gra Tenancy A ct) ,  section  201 f3 J -~ S u it fo r

profit& '-Plaintijff a recorded co-sharer ai date o f o f decision
of Civil Court against p la in tifj’ s iitU  post litem  m otam .
W iero  tha deoisiou of a su it in a Court o f Eevonuo depends upon the 

determinatiion of a queBtiou o f title, the Oourt o f RevenuQ is bound to follow 
the daoisioQ of a competent Oivii Oourt on such question, even though that 
fieoision may have been oomo to while the suit in  tha Oourt o f Revenue is in 
the stage of appeatl. Bhawani Sm gh  v , Dilawar Khan  (2 ) followed.

The facts o f this case are fully stated in the judgment of 
E iv is ,  J.,.

Dr. Burendra Nath 8&n and Babu Surendra Nath Oibpta, 
for the appellants 4

Babu Nath Mukerji, for the respondent.
, ET?ES, j . j— Musammat Chatura Kunwar who was recorded 

in the khewat as a oo-sharer brought the suit, out o f which this 
appeal arises, under section 164) of the Agra Tenancy Act for 
her share of the profits for the years in suit against her deceased

* Second Appeal No, 1237 of 1919, from  a deorca of E , H . Ashw orth, 
District Judge of Cawnpore, dated the 3rd o f A pdl, 1919, confirm ing a deores 
of Inayat Husain, Assistant CoUeotor, E'irat Glass o f Oawnporo, dated the 
iS lih of JuneyI918.

(1) (1931} 1. L> K .;i3  All., 56i, {i) (1909) L  L. R ., 31 A H ., 2SS.
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husband’s brother, Baldeo Singh, the defendant appellant here. 1921
The main defence was that Lachhnian Siugh, the husband o f burjah '
Musammati Chatura Kunwar, was the brother of Baldeo Singh, Singh

defendant, and joint with him, that on the death of Lachhman Ohm ’c r a

Singh, Baldeo Singh had at the request of the plaintiff got her 
name entered in the revenue papers only for her consolation, and 
that she had no proprietary right. The trial court refused to 
go into this question and gave the plaintiff a decree as her name 
was recorded in the khewat. The defendant appealed. During 
the pendency of the appeal the defendant filed a suit in the Civil 
Court and obtained a decree which declared that Kusammat 
Chatura Kunwar was nob a co-sharer. This decree was passed, 
it appears, on the strength of a compromise to whioh Musammat 
Chatura Kunwar was a party in a previous suit which was 
brought in 1899 for profits, in which she admitted that she was 
not a co-sharer and that her name was merely entered for main
tenance and consolation. A. copy o f this decree was produced 
before the learned Judge of the lower appellate ooijrt. There
upon he fixed two points for decision :■—

(1) Was the lower courfc right in holding the plaintiff 
respondent to be a co-sharer and as sucli entitled to bring 
the suit ?

(2) I f  so, is this court nevertheless bound or entitled to 
upset the decision o f the lower court on the ground that since 
the lower court’s decree was passed the appellant has obtained 
a decree o f a Civil Court declaring the respondent not to be 
a co-sharer ?

On the first point he held that the lower court was rig'ht 
in refusing to look at anything except the entries in  the khewat, 
and on the second poinfe, after considering two cases to whioh 
we shall presently refer, held that there was no ruliog which 
went as far as to lay down that an appellate Eevenue Court 
must pay regard to a declaration obtained after the decision of 
the case by the Revaniie Court of first instance, and having come 
to the coiiGlusian that at the iime the Revenue Court had 
passed its decree the pltiintiff was recorded a oo>sharer, held that 
its decision svas right. On appeal before us it has been argued 
that this ease cannot be distinguished from the Full Bench caes
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1921 of Bhawani Singh v. Dilawar Klian  (1). The only difference 
in the facts between that case and this lies in the circumstance 
that in that case an issue was rem itted by the District) Judge 
in whose court an appeal was pending. Before that issue could 
be decided, the defendant in that case brought a suit in the Civil 
Court for a declaration o f his title and obtained a decree in his 
favour. He produced this decree before the Assistant Collector 
at the trial o f  the issue remanded to him, but that court refused 
to admit it in evidence. On appeal, although this decree was 
before the District Judge, he held that until the defendant had 
got the village records amended in his favour in accordance with 
that decree, no effect could be given to it in a suit of this nature, 
and that the defendants must pay profits according to the 
recorded shares as they then stood in the khewat. In principle 
it seems to me that that case cannot be distinguished from the 
present. In  that cise it was held, follow ing a previous decision 
of this Court in Durga Shanlcar v. Our Char an (2), that when 
as between parties to a revenue'suit, a Civil Court o f competent 
jurisdiction has decided the title to the property adversely 
to the plaintiff who claims profits, the Revenue Court is not 
com petent to ignore that decision, and this Court decreed 
the appeal and remanded the case. On behalf o f the respondent 
before us it has been argued that the decision o f the majority 
of the Judges in the Full Bench case o f Durga Praaad v. H am ri  

(3) virtually OYerruled the decision in Bhawani Singh 
V, Dilawar Khan  (!)• A  previous decision of this Court was ex
pressly dissented from, but the case o f JBhawani Singh v. 
Dilawar Khan  (1) was not expressly dissented from , and there 
are observations in  the concluding part of the learned Chief 
Justice’s judgment on page 807 and in the judgment o f M r. 
Justice Banerji on page 813 which would suggest that it was 
not the intention of the Court to dissent from it. The case o f 
Bhawart/i Sinijh v. Dila'imr Khan (1) has been considered 
since in H argu Lai v. Med Singh (4). The actual facts o f that 
case were somewhat different. There, while a similar suit was 
pending in the Revenue Oourt, the defendant not only got a

(X) (1909) I . L . R ., 81 All., 253.
(a) Weekly Notes, 1906, p. 1,

(3) (1911) I. I j. B ., 33 All., 799.
(4) (1915) 89 Indian Cases, 609.



Civil Court’s decree declaring that the plaintiff was not entitled, 1921
but had got the revenue records corrected in accordance with
the Civil Court’s decree. Both loAÂ er courts dismissed the plain- S in gh

« • • •
tiffs suit, which was, on appeal, decided by a Division Bench of Chatuei

this Court (B a n e r ji  and R a f i q , JJ) The Full Bench case of Kunwak.
B w y a  Prasad  v. H azari Singh (1) was eited and it was argued 
that the Revenue Court should have decided the case on the 
entries ia the revenue papers as they stood at the date o f the suit.
But the learned Judges relied on the case of Bhawani Hingli 
v. D ilawar Khan  (2) and held that xhat ru liog governed the 
case then before them, and accordingly dismissed the appeal.
Under these circumstances it seems to mo that we are bound 
to hold that the case of Bhawani Singh v. Dilawar Khan - 2) 
has not been overruled, and therefore must be applied in similar 
circumstances. I  can see no ground for differentiating the facts 
o f  this case from the facts of thafcoasej and that being so, it seems 
to me that we are bound by it. The result in m j  opinion is that 
this appeal must be allowed and the decree o f the court below 
be set aside and the plaintiff’s suit be dismissed in all courts 
with^CQstsv ■'

G o K U L  P r a s a d , J.;— I  agree in the judgment o f R y v e s , J., 
and have nothing further to add escept that in a case of this 
kind the order or decree of a C ivil Court declaring the rights of 
the parties, if passed before the end of the litigation, must be 
followed, This is only consisfceat with the whole scheme of the 
Tenancy Act, according to which the Civil Court is the only 
court to decide questions of title, except in certain cases where 
the Revenue Courts are authorized to do so and are then to 
follow the procedure of Civil Courts, their deeisions having the 
force o f Civil Courti decrees.

A f ’pm l alUywed^

(1 ) (1911) I. L , R ., 83 All,, 799. (2 ) (1909) I. L . B ., S i A ll., 259.
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